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Current Topics. 


The City Remembrancer. 

AFTER an unusually exciting contest the office of Remem- 
brancer of the City of London, rendered vacant by the 
lamented death of Mr. Joun AspINALt, has been filled by the 
appointment of Mr. Lesiie C. B. Bowker, who has been for 
some time legal secretary to the Law Officers of the Crown, 
and the experience he has gained as such should prove of 
advantage in the performance of the duties he will be called upon 
to undertake in his new post. The office of City Remembrancer 


goes back a long way, at least to the spacious days of Queen 
Elizabeth, and in 1685 we find an order by the City authorities 
that he should attend Parliament daily as well as the offices 
of the Secretaries of State to ascertain whether any business 
was in progress which might affect in any way the rights and 


privileges of the City. Another of his duties appears to be 
making the arrangements in connection with addresses by the 
Corporation to distinguished foreigners and others whom the 
City delighteth to honour. The Remembrancer is also one of 
the legal advisers of the City authorities, a circumstance which 
necessitates his being a member either of the Bar or of the 
solicitor branch of the profession. Mr. Bowker, it may be 
added, was called to the Bar at the Middle Temple in 1922. 


Lawyers and Gratuitous Service. 

LAWYERS, like members of the other learned professions, 
have, during a time that the memory of man runneth not to 
the contrary, been exposed to the shafts of the satirists who 
have accused them of a great variety of shortcomings, and 
particularly of the offence of mercenariness ; in other words, 
of thinking, in Mitron’s phrase, of nothing but “ fat 
tentions and flowing fees.” How baseless is this charge 
been demonstrated time and again by examples showing that 
often lawyers have been content to assist with their advice 
those who were unable by poverty to obtain professional help 
on the usual conditions. Once again the report of The 
Law Society on the work of the Poor Persons Procedure 
affords fresh testimony of the readiness of members of the 
profession to place their legal knowledge and services at the 
disposal of those whose means preclude their embarking on 
litigation at their own costs and charges. The report is full 
of details all showing that solicitors and — alike are 
willing, nay eager, to help those unable to help themselves, 
and, indeed, the record is one of which the 
may well be proud. The solicitor branch may well claim to 
be entitled to the larger share of the credit for the excellent 
results appearing in the report, for while members of the Bar 
work in the public eye and consequently receive most of the 
kudos, the solicitors instructing them are almost of necessity 
kept in the background and have to be content with the 
feeling that they have done good by stealth and would blush 
to find it fame. Quite recently, however, the present writer 
Was present when a poor person’s case was being argued in the 


con- 
has 


profession 


Court of Appeal by a distinguished King’s Counsel and an 
equally distinguished junior. At the conclusion of the case 
two members of the bench spoke appreciatively of the services 
rendered by the two members of the Bar, whereupon the Silk 
very properly intervened and said that he hoped that the 
solicitor instructing him included in the judicial 
approval of the way the appeal had been presented, The 
court at once concurred, one of the lords justices adding that 
they were greatly indebted to the solicitor for the work he had 
undertaken and carried out well. An occasional com- 
mendation from the bench in this fashion is a small yet 
pleasing tribute to what the solicitor branch is doing 
unostentatiously for the benefit of the poor litigant. 


would be 


sO 


80 


Libels on Companies. 

AN interesting defence ineffectively—in the 
recent case of United Kingdom Advertising Co., Lid. v. Sullivan 
(The Times, 8th March), in which the plaintiffs were awarded 
£1,000 damages in respect of a libel appearing in Reynold’s 
Illustrated News. It was, in substance, argued on the authority 
of South Hetton Coal Co., Lid. v. North Eastern News 
Lid. [1894] 1 Q.B. 133, that, the plaintiffs being a 
company, the libel must be one which reflected on its trade or 
business, and, as the statements complained of arose out 
of activities ultra vires the action lay. The 
case just mentioned is an authority for the affirmative pro- 
position that an action will lie at the suit of a gompany in 
respect of a libel calculated to injure its business reputation 

But, Lord ESHER 
same as to all plaintiffs,”’ 


was raised 


A ssocta » 


tion, 


company, ho 


without proof of special damage. as 
said, the law of libel is ** one and the 
and the question, whether the action be brought by a person, 
firm or company is always the will the published , 
statement tend in the minds of people of ordinary sense to 
bring the plaintiff into contempt, hatred or ridicule, or injure 
his character? The conditions under which a_ particular 
statement could be libellous might not exist in relation to a firm 
while other statements, such as those reflecting 
would have the effect 
or trading concern. 


same 


or company, 
on the conduct of 
whether uttered regard 
‘That a corporation at common law can sue in respect of a 
libel,” said PotitocKk, C.B., in an earlier case, Metropolitan 
Saloon Omnibus Co. v. Hawkins (1859), 4 H. & N. 87, ** there 
is no doubt. It would be monstrous if a corporation could 
maintain no action for slander of title through which they 
lost a great deal of money. It could not sue in respect of an 
imputation of murder, or incest, or adultery, because it could 
those crimes Nor could it sue in respect of 
although the individuals composing it may. 
be very odd if a corporation had no means of 
and, if its property is injured 
by action. 


business, same 


to a person 


not commit 
corruption, 
Sut it would 
protecting itself against wrong ; 
by slander, it has no means of 
Therefore, it appears to me clear that a corporation at common 
law may maintain an action for a libel by which its property 
In the case now being considered the company 


LAW LIBRARY 


redress except 


is injured.” 
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was authorised by its memorandum to engage in “ any other 


business which [might] usefully be carried on” with its 


advertising busine (CHARLES, J., was satisfied that it was 


usual for a company of this character to advance money to 


undertakings in order to secure their advertising business. 
£11,000 had been ad 
of an island in the Thames where 
The leaseholder became 
The 
idered in court, and the then 

His lordship therefore 


tion prompted hry the necessityv 


inced ny 
then leaseholder scandalous 
practice were alleved t » take piace 
bankrupt and forfeiture of the lease was threatened 
matter Wa con company 
hecame the leaseholder under an ordet 


he ld that the 
ol protecting money 


company i 
duly ad 
and the statements complained ot were 


inced under its memorandum, 
ultra vires 


were not 


In consequence on the trade or business of the company. 


The Rent, etc., Restrictions Bill: A Protest. 
We have recei 


advocating thre re 


ed, and have read with pleasure, a pamphlet 
Rent, ete., Restrictions Bill 


The writer, who. signs 


ection of the 
Parliament himself 
Civis,” marshals his facts 
lucidity It is 
reference only to the mass 
orted and weighed by the Inter-Departmental 
Rent, ete., Restrictions Acts, whose 


now before 
and puts forward his arguments 
with commendabl perhaps, not surprising 
that he 


heard and 


make passing of evidence 


Committee on the recom 


mendations are substantially adopte d in the propose d measure. 


On the other hand, his allegations of fact are not greatly at 


variance with their findings ; the Minority Report is referred 


to. once with once with disapproval but it is 


uppros il 
largely on economic and political grounds that his appeal is 


based We are not 


concerned with the other 


competent to discuss the one. and not 


as lawyers, we know full well how 


often there are two sides to a question as to what the law is ; 


and from this and other writings we learn that there may be 


even more ile tou ue fion as to what it ought to he 


\s students of jurisprudence, we may, 


however, be pe rmitted 
tu observe that thi 


that of freedom of contract 


particular question is part of the larger 


question Whatever judges may 


have suid on the subject, Parliament has long ceased to 
consider that its only duties are to prevent crime and to 
preserve contract ; ind while Russia is the only country 
which has no use for the law of contract at all. it is interesting 


which 


Times, 


advocated the fixing 


ti recent letter to The 
Moscow, 


of maximum rents for certain dwellings 


to note that the writer of 
was certainly not inspired by 
because the tenants 
were overcharged, were In rec Ipt of out relief, and profiteering 
isted by the law And while a 


London 


were thus a 
to that 


landlord poor 


frequent writer journal who is a prominent 


estate agent looks upon a clause prohibiting contracting out 
as Caro the Censor looked upon Carthage, and invariably 
end hi letter with a ple it for the restoration ot freedom of 


contract, we doubt whether he fully realises the implications 
For one thing, «quity would have leaned 
Vain And experience 
Agricultural Holdings Act, 1875, 


contractual liberty sometimes be restrained, those 


of his sugyvestion 


against forfeiture for centurt in 
showed, in the case of the 
that unless 
whom Parliament has desired to benefit will soon be where 


they were before 


Police and Crime Detection. 

Many useful recommendations are contained in the recently 
issued report of H.M. Inspectors of Constabulary for the year 
ended Yth S« ptember, 1952 (H.M. Stationery Office, No. 46), 
extra duties carried out by the 


price fd The 


humerou 


police in cities and industrial areas are deplored, us tending 


to waste their activiti other than their primary 
duty Many of these 


rate summonses and the exec 


on purposes 
duties, such as the 
ution of poor rate distress warrants, 


erving of poor 


have a definite tendency, 


to bring the 


owing to their unpleasant nature, 
police into discredit with the public, and it is 


suggested that legislation be enacted for such service to be 


carried out by post. Co-operation between neighbouring 


the plaintiff company to the | 





forces is stated to be of increasing importance, owing to the 


fact that nowadays the wanted person quickly removes himself 


from the scene of his crime by the“use of the motor, and it is 
suggested that in the larger forces a selected staff may have 
to be inaugurated for this special purpose. More discretion, 
it is recommended, should be given to constables as to how 
to work their beats, and county forces, especially in the rural 
areas, should patrol the beat on pedal or motor cycles, as 

the element of surprise is very essential in all patrol work.” 
Increased telephone communication is also suggested, especially 
in boroughs and suburban areas policed by county forces 
The root cause of the increase in crime, however, 1s stated 
to be unemployment, and this is said to be particularly the 
case with regard to crimes against property and the new 
* shock tactic ”’ type of crime, and it is hoped that as trade 
and employment improves crime will correspondingly decrease. 
The report, however, correctly deseribes the present state of 
affairs when it says that the police strength is taxed to its 
absolute limit, and if the carried 
out, much will 
considerable gravity. 


suggestions It contains are 


have be-n done to alleviate a situation of 


Concealment of Names of Parties to Legal Proceedings, 

So much interest has been aroused in legal as well as other 
circles by one aspect of the recent Revenue 
A.B. and Southern v. A.B. Ltd. (77 
which a bookmaker and a company 
bookmakers respectively were concerned, 
is perhaps only fair to the authorities 


Cases ol 
Southern v. Soi. J 
139), in 
on business as 
that it 
to say how the names of these litigants came to be con 
cealed. We observe that one of our legal contemporaries 
in referring to these cases asks that the Attorney-General or 
the Inland 
non-disclosure of the respondents’ names was contrived, the 
suppose, that there was some private 


Ca rry ny 


fevenue 


fevenue Commissioners should explain how the 
inference being, we 
arrangement between the taxpayers and the Revenue author- 
ities. Such was, however, not the fact. It will be remem- 
bered that on what is known as the Revenue side of the King’s 
Bench Division, the functions of a Master of the Supreme Court 
are exercised by the Senior Master in his capacity of King’s 


Xe membrancer. 


All matters of procedure about which there 
is any doubt (and they are rare) come before him or in matters 
of especial difficulty before the judge in Chambers. In these 
particular appeals the Respondents tock out a summons, 
which was referred by the King’s Remembrancer to the judge 
(who happened to be Mr. Justice McCarpie), for an order that, 
inasmuch as their plea to the Revenue’s case was that they 
were carrying on an ijlegal business, and was therefore tanta- 
mount to a confession of crrminal offences, their names should 
be suppressed in the record. It was urged on their behalf that, 
otherwise, by resisting the demands of the Revenue for tax 
they would be playing into the hands of the police. It is not 
necessary for our purpose to go into the merits, whether moral 
or legal, of such a submission, but we desire to point out that 
the application was strongly resisted by the Commissioners 
of Inland Revenue. And there their responsibility ended, for 
the order was made by the judge as prayed, and the unusual 
view in any English court was seen of the identity of one of the 
parties to litigation being hidden from the public. If blame 
is to be attached to anyone for what most law vers regard as 
a dangerous precedent, it should not be placed upon the 
shoulders of the Inland Whatever their faults be, 
they have not as yet sought to distort the practice of the courts. 
We hope, however, that if in the future any other attempt 
litigant to obtain a similar privilege, 
the other party will have the courage of his convictions and 
will take the matter up to the Court of Appeal. Obviously, 
different considerations apply to a Government Departmenr 
who are not entitled to spend public money in testing new ot 
unusual decisions of judges which do not and cannot aflect 
the only thing in which they are interested, namely, the 


tevenue. 


is made by any 


gathering in of as much tax as possible. 
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A Dangerous and Unreliable Practice. 


\LL those who at any time have unfortunately but success- 
fully lapsed into quoting ambiguous passages from judgments 
who have relied upon the dicta, frequently obiter, of some 
momentarily unthinking judge, must now have the pleasant 
thrill of knowing that they sin in good company. The cause 
of this is Adamson v. Attorney-General [1933] W.N. 5; 49 
'.L.R. 169, where one learned law lord called attention to 
the fact that two others of his brethren were guilty of this 
fault. Lord RusseLt or KILLowen thus voiced his 
protest (at p. 176): “ IL confess that I consider it a dangerous 
and unreliable practice to take fragments from speeches 
made in other cases away from their context and apply them 
is authoritative for the decision of a case the facts of which 
the authors could not have had within their contemplation ; 
ind the danger is well exemplified here where some of your 
lordships cite Lord PaRKER’s phrase in support of con- 
flicting views.” It is indeed unusual for such a protest to 
be made in such a place, but it fixes attention upon a practice 
which is not only “dangerous and unreliable,’ but also a 
vrowing one. Indeed, it is the logical outcome of the modern 
ne thod of using precedents. In the old days counsel would 
me rely state the principle enunciated by the case upon which 
they relied and left it to the iudge to read the report. Now, 
of course, the prevailing custom is for counsel to read out 


such passages as he thinks fit—often only to hear his opponent 


read the very next passage a few minutes later in support of 


the opposite view. Perhaps the remarks of Lord Russeut, 
if supported by other judges, will result in a return to the older 
practice. If this should happen it will be a black day for the 
ulvocate arguing a poor case, for his most powerful aid in 
trouble will be removed, 


The King’s Proctor. 

Ir is doubtful whether the King’s Proctor has ever before 
figured ina “ Saying of the Week,” viz., “ The whole theory 
of the King’s Proctor in divorce was conceived by those with 
dirty minds ... who revelled in the discovery of secret 
scandals and were opposed to divorcee in principle.” Here 
speaks the disgruntled divorce reformer! He has our 
sympathy, but although one may relish that apothegm 
and such language as “ all the clotted nonsense that masquer 
ades as ecclesiastical tradition,” those of us who are lawyers 
know differently. We know that ecclesiastical tradition 
is the sound basis of a system now statutory which on the whole 


deals admirably with the delicate questions arising out of 


matrimonial misconduct, and that so far from being clotted, 
it is in judicial hands developing from day today. The * whole 
theory of the King’s Proctor in divorce ” is the whole theory 
that the process of the Court shall not be abused by the 
subject with impunity, and the Attorney-General in directing 
the King’s Proctor to intervene in a collusive divorce suit is 
only concerned with achieving that end. The facts having 
heen brought to the notice of the Court, the King’s Proctor 
is functus officio, the ultimate fate of the parties to the suit 
being in the hands of the Court, and only where there is 
lack of mitigating circumstances is the decree in practice 
ultimately rescinded. Thus the grievance of the general 
public against the King’s Proctor is imaginary; but its roots 
may be found in impatience at the narrow grounds of relief 
in matrimonial cases, in the tendency of the man in the 
street to regard lack of candour in the Divorce Court as being 
in quite a different category from like conduct in civil or 
criminal matters, and the fact that in some walks of life the 
irranged i divorce is a commonplace of social existence. 
It is a pity, in view of the increased lawlessness in this country, 
that it is not more generally realised that the whole fabric 
of the administration of justice is undermined when two 
parties to a collusive divorce are in a position to congratulate 
themselves on having hoodwinked the Divorce Court. 





Business of Courts Committee. 
INTERIM REPORT. 

An interim report of the Committee appointed by the Lord 
Chancellor on the 9th December last to consider the state of 
business in the Supreme Court has been made and was published 
hy the Stationery Office as a White Paper on 8th March. The 
Committee which under the chairmanship of Lord Hanworth, 
M.R., consists of Lord Wright, Swift, Talbot and Clauson, J.J., 
Mr. Henn Collins, K.C., Mr. H. A. Dowson, Sir Philip 
Martineau, Mr. Wilfrid Lewis, Sir Claud Schuster, K.C., and 
Mr. J. E. Singleton, K.C., have come to certain unanimous con- 
clusions which it was thought should be presented to the Lord 
Chancellor as early as possible * in view of the legislative and 
other action which will be necessary if effect is to be given” 
to the recommendations. Only the barest summary of these 
can be attempted here. 

The report is divided into five parts, of which the first deals 
with procedure. The Committee accept the view that the 
experience of the working of Ord. XIV during the past half 
century justifies the conclusion that its usefulness could be 
extended, and suggest that at the option of the plaintiff it 
should apply to all actions except those to which the New 
Procedure Rules do not apply. The Committee, while not 
accepting the suggestion that the scope of the New Procedure 
he extended beyond the Cases included in Ord XXXVITII A, 
are of opinion that there are some subsidiary, yet important, 
features in the new system which should be applied in varying 
degrees to cases which do not go into the New Procedure List : 
among them is the suggestion of the Bar Council in their 
feport on the Expense of Litigation in May, 1931, that the 
summons for directions should not be taken out before 
pleadings. In matters of Practice and Procedure, within s. 31, 
sub-s. (3) of the Supreme Court of Judicature (Consolidation) 
Act, 1925, there ought to be no appeal from the judge, save in 
exceptional cases It is also recommended that the question 
whether a jury is to be summoned in a civil action should be 
left to the discretion of a judge. The Committee point out 
that while their suggestion does not eliminate or prevent trial 
by jury in civil cases, it leaves its application to the discretion 
of those best qualified to exercise it. It is further indicated 
that the proposal was foreshadowed in the Report of the St. 
Aldwyn Commission of 1913, and supported by experience 
gained in the war when juries were to a large extent relieved 
from the burden of attendance and in the Chancery Division 
and under the New Procedure Rules. The fixing of a day for 
trial and adherence to that date, which has been found practical 
in most cases in the New Procedure List, is recognised as an 
ideal at which the courts should aim, but it is not considered 
feasible to adopt the practice as normal with regard to cases 
in the General Lists. Order LIV A should be extended to 
cover the determination of a question involving the con 
struction of a statute, the existing practice of taking out a 
summons to determine the meaning of a document being thus 
extended. Applications for a rule nisi which in the case of 
certiorart and mandamus which are at present heard in a 
Divisional Court, should (as is the existing practice in the case 
of prohibition) be made to a judge in Chambers. Order XTX, 
r. 9, which requires every pleading over ten folios to be printed 
should be altered so as to allow every pieading to be reproduced 
hy some mechanical means. The need for the existing rule 
has, in the opinion of the Committee, disappeared owing to the 
excellence of “modern machine writing.” The re-drafting 
and simplification of the existing rules of procedure is 
recommended. 

Several recommendations are made in Pt. IT of the Report 
which deals with Crown Proceedings. Procedure by specially 
endorsed writ under Ord. XIV should, in simple cases, be 
substituted for the existing method by writ of subpoena ad 
respondendum to recover sums due to the Inland Revenue. 


| The county court should be available for Crown proceedings. 
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commencing by writ of summons 


substituted for 


The ordinary 
should, in 


proce dure 
uitable cases, be procedure by 
English information. Faciliti 


due in respect of an estate in which he is interested should be 


for determining what sum is 


ubject who at present Is compelled to wait 


are launched by the Crown and procedure 


available for the 
until proceedings 


by originating summons is advocated following a suggestion 


by Mr. A. M. Latter, K.( 

In Pt. IIT the congestion of business in the Lunacy Depart 
ment, amounting in many cases to a denial of justice,” 
is adverted to and it is recommended that power be conferred 


to authorise officials in the 
ippointment as Assistant 
of the Master or 


directed in the order 


on the Lord Chance llor, by ordet 
department—duly 
Masters—to perform 
Assistant Master 


Part IV advocate 


qualified lor 
such of the duties 
us may ive 


is did the St. Aldwyn Commission 


the abolition of the Grand Jury both at Assizes and Quartet 
Sessions, with the exception of the Middlesex Grand Jury, 
which stands on a different footing, but it is recommended 
that, in some circumstances, a judge have power to direct 


that no indictment bh pret rred in cases where he is of opinion 

that the evidence is not sufficient 
framed and presented to a petty jury 

In Pt. V, acations, the Committee express 

to emphasise that all considerations of the interest 

and convenience of the Judges, the Bar and the Solicitors are 

they affect the Public, for whose benefit the 


whole machinery of justice exists and who are vitally concerned 


to warrant a charge being 


which deals with \ 
a desire 
relevant only a 
in its maintenance in the highest possible state of efficiency.” 
In the light of this consideration, the 


the shortening of the Vacation bv its 


30th September 


Committee recommend 
Long termination on 
any extension of the 


the 


from 


the 


but are averse 


daily sittings and from curtailment of 


holiday 


five hour 


Saturday 





The Town and Country Planning 
Act, 1932. 


By SS. P. J. MERLIN, Barrister-at-Law 
ARTICLE \ 
THE powers of the Minister of Health to require the prepara 


tion or adoption or execution of town planning schemes by 
local who may be inactive or dilatory 
found the Act As Mr. W 
this statute, 
inserted in a 
Central 


authoritie will he 


in ss. 36 to 38 of Ivor Jennings 


says in his excellent treatise on 36 provides 


the big stick which ts alway modern local 


yovernment statute to enable the Government to 


control a local authority where it is considered to be 


necessa;ry 
Where the Minister | itistied 


that a scheme ought to be prepared by any authority 


after the holding of a loeal 


inquiry, l 
is respects any land, he may by order require the authority to 
cheme and to take suc h steps “us may he necessary 
Minister 


resolution to prepare a s¢ heme 


pre pare il 


for bringing it into operation, and the order of the 
shall have the same effect a 
for the area to which the order relates passed by the authority 
and approved by the Mini ter And if the authority fail to 


i scheme to the satisfaction of the Minister, he may 


prepare i 
himself act in the place ind at the « x pense of the authority. 


Where a town planning scheme is proposed by owners of 
land and the Minister is satisfied that it ought to be adopted, 
he ma alter an inquiry ind on being satisfied that the 
tuthorit ha failed to idopt it order the authority to adopt 


it, or ut whe Ke he ean hy mise lf approve the proposed sf heme, 


and such cl 
authority and approved by the Minister 


provided that the Minister may 


ere hall be deemed to have been adopted by the 
In s. 37 it is prescribe 
to the procedure to he followed in the prepara 
other than 


regulations as 


tion ofr adoption of scheme and orders, 


compulsory purchase ordet 


| 


| 
| 


LocaL INQUIRIES. 
When the bill of this Act was before Parliament it was 
promised that “a plan cannot be finally adopted without at 
least two public inquiries in the locality concerned.” Section 38 
in dealing with these local inquiries enacts that the Minister, 
for the purposes of the execution of his powers under this 
Act, may cause to be held such local inquiries as are directed 
by this Act and such other local inquiries as he may deem fit, 
and the provisions of the P.H. Act, 1875, shall apply to any 
local inquiry which he may cause to be held in pursuance of 
this Act 
APPEALS TO QUARTER SESSIONS. 

There is Act that 
aggrieved by the decision of a court of summary jurisdiction, 
in a case under this Act, may appeal against that decision to 
quarter sessions, and for the purposes of such appeal any such 
decision shall be deemed to be an order of a court of summary 


provision in s. 39 of the any person 


jurisdiction 

Moreover, there is power under s. 40 of the Act 
disputes to arbitration wherever an appeal lies, or an applica- 
tion may be made to a court of summary jurisdiction. Parties 
to such an appeal or application may agree either that the 
matter in dispute shall he determined by the Minister, or 
that it shall be referred to the arbitration of such person as 
may be agreed upon or, in default of agreement, appointed by 
the Minister, and the partiés may agree that the award shall 
he final on all questions, whether of law or fact. 


to refer 


RELATING TO ADVERTISEMENTS AND 


HOARDINGS. 


PROVISIONS 


The resentment which gradually but surely grew up in the 
minds of all who were compelled to gaze upon the unsightly 
hoardings and advertisements which disfigured our countryside 
and elsewhere Is now reflected in the provisions new so far 
as Town Planning Acts of s. 47. Under this 
a planning authority may melude provision in a 
scheme specifying certain land as land to be protected in respect 
of advertisements. Where this is done the authority may 
(where it appears that an advertisement displayed or hoarding 
set up seriously injures the amenity of land specified in the 
scheme) serve upon the owner of the offending advertisement 
or hoarding a notice requiring him to remove it. 


are concerned 


section 


Where a person upon whom such a notice is served desires 
to allege that the advertisement does not seriously injure the 
amenity ofany such land, he may appeal to a court of summary 
jurisdiction, and if on any such appeal the court are satisfied 
that the advertisement does not seriously injure the amenity 
the court shall allow the appeal, but if not so satisfied, it shall 
dismiss the appeal and the advertisement must be duly 
If the owner does not duly comply with the notice 
then the authority enter upon the land, 
remove the offence, and recover the cost thereof from the ownet! 


removed 
to remove may 
But, on the other hand, a scheme may contain provisions 
enabling the planning authority to authorise the display of 
any particular class of advertisements, either unconditionally 
or subject to any conditions in respect of the position or 
manner in which, or the period during which, the advertise 
ments may he displayed, and conferring upon any person 


aggrieved by a decision of the planning authority a right of 


appeal to a court of summary jurisdiction. 
it the powers conferred on the authority shall not be 


exercisable, generally speaking, In respect of advertisements 


ype 
Bi 


to a trade or business carried on, or to an 
entertainment, meeting, held upon 
or in relation to the land upon which the advertisements are 
displayed, and which conform with any provisions contained 
in the scheme with respect to the size, position and manner 


which relate solely 


auction or sale to be 


of display of such advertisements. 

Moreover, there is a period of five years’ grace given to 
the date when the resolution 
prepare or adopt the scheme took effect. 


hoardings erected before to 
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Per Quod Servitium Amisit. 


Torts are divisible into two categories: In the one class, 
actual damage is not an essential part of the cause of action, 
the legal right is an absolute one, and the plaintiff is entitled 
to damages for the mere infringement of his right; in the 
other class, the right is a qualified one merely and no action 
will lie without proof of actual damage. Trespass affords a 
ready example of the first kind of tort, and negligence and 
fraud are illustrations of the second. 

To which of these classes does the action for enticing away 
a servant belong? Although possibly a little late in the day, 
it may seriously be asked whether it is strictly necessary for 
the plaintiff in such an action to prove damages at all beyond 
the mere loss of service. It is said (e.g., Batt, ** Master and 
Servant,” p. 245 ; Clerk and Lindsell on * Torts,” p. 201), 
on the authority of Robert Marys’s Case (1612), 9 Co. Rep. 
lllb, that damages must be proved by the erstwhile master 
who sues for enticement ; but the report of that case merely 
states (at 113a): “ And, therefore, if my servant is beat, the 
master shall not have an action for this battery, unless the 
battery is SO great tha hy reason thereof he loses the service 
of his servant which merely serves to point out the 
necessity of proving the allegation (commonly expressed by 
oid pleaders in the words * pei quod servitium amisit’) that 
by reason of the defendant’s misconduct the plaintiff had 
lost the services of his employee. Hart v. Aldridge (177A), 
| Cowp. 54, is also adduced as deciding that injury to the 
master is essential to this cause of action, but this appears to 


1 merely a matter of words, for as was said in Lofft’s report 
of the same case (sub. nom. * Action at Common Law,” at 
p. 495): “ Every man is entitled to one ’’—1.e., an action 


‘who has sustained damages by wrong: Therefore, if a 
servant be retained for any special work and departs from 
this unfinished, an action will lie against anyone who seduces 
him to depart.” 

The statement of Littledale, J., in Hodsoll vy. Stallebrass 
(1840), 11 Ad. & Ell. 301 (an action by a master aghinst a 
third party for personal damages inflicted on his apprentice 
rendering the latter physically incapable of working), that, 
* Without the special damage the action would not be 
maintainable at the plaintiff's suit,” was purely obiter, and 
the question in that case was whether the court could award 
prospective damages in respect of disability which (it was 
agreed) would continue in the future. But the gist of the case 
was the loss of service and the awarding of damages for that 
loss ; and, indeed, a careful examination of the words used by 


Littledale, J., would seem to indicate that when he spoke of 


injury ” he meant the physical disabilities of the apprentice, 
and that by “ special damage ” he was, in fact, referring to 
the loss hy the master of the apprentice’s services. This is 
borne out by the concluding words of the judgment : ** A fresh 
action could not be brought unless there were both a new 
unlawful act and fresh damage ’’—that is to say, the infliction 
de novo by the defendant of physical injuries on the apprentice 
and the loss de novo of his services by the plaintiff. But there 
appears nothing in the report indicating the necessity of the 
plaintiff's proving anything beyond that loss. 

The question is by no means one of academic interest only. 
The cases are legion in our courts where it is submitted on 
hehalf of the defendant, at the close of the evidence for the 
plaintiff, that there is no case for the defendant to answer 
inasmuch as no actual damage has been proved ; and in such 
cases, and, indeed, in many other circumstances, the question 
as to whether or not it is incumbent upon the plaintiff to 
prove actual damage becomes of vital and very practical 
importance. It is submitted that the gist of the action under 
consideration is the loss of service through the machinations 
of the defendant and that beyond this loss no special damages 
need be proved. As was said by Lord Macnaghten in Quinn v. 
Leathem [1901] A.C., at p. 510: a violation of legal 





right committed knowingly is a cause of action, and. . 
it is a violation of legal right to interfere with contractual 
relations recognised by law, if there be no sufficient 
justification for the interference.” 

If the view here put forward be the correct one, it is, 
nevertheless, limited in one respect. In Bird v. Randall 
(1762), 3 Burr. 1345, where the servant had already paid his 
master the penalty of £100 agreed upon between them for 
breaking his contract of service, Lord Mansfield held that no 
action would lie by the master against the party inducing the 
breach, saying (at p. 1352) that, ‘if the seducer or second 
master who employs the servant after the servant has paid 
the penalty, were to be liable to damages in an action brought 
hy the first master for so doing, this would finally fall upon the 
servant, and in effect be an addition to the penalty; for 

if the second master must pay a sum of money to the 
first master for damages for entertaining his servant, he will 
make his bargain with the servant in such manner as to pay 
him so much less.” This ratio decidendi carries with it little 
intellectual conviction, and it has been much criticised (vide 
Smith, ‘ Master and Servant,” pp. 97-98). In Godsall v. 
Boldero (1807), 9 East. 72, Lawrence, J., commenting on the 
decision in Bird yv. Randall, said: “1 suppose the court 
proceeded on the ground that the penalty was by the express 
stipulation of the parties made an equivalent for the loss of 
the service,” which comment evoked from Lord Ellenborough 
the observation (at p- 78), °° That is so as between the parties 
themselves ; but it may admit of doubt whether that were the 
fair way of considering it as against a stranger, a wrongdoer.” 
The decision Was, however, approved ot In Bi unsde m Vv. 
Humphrey (1885), 14 Q.B.D. 141, and it must now be recognised 
as “an answer to an action for seducing a manservant from 
his service, that penalties had previously been recovered by the 
master in satisfaction of the injury done him” (¢bid., per 
Bowen, L.J., at p. 147) 

Batt (supra, at p. 245) regards Bird v. Randall as illustrating 
the necessity for proving damage in an action for enticement. 
It is again submitted that no such HeECessity arises, and that 
Bird v. Randall can, at most, be regarded merely as a doubtful 
decision applicable only to certain peculiar circumstances, 





Company Law and Practice. 
CLXXII. 

ALTERATIONS TO THE MEMORANDUM. 
| MAKE no excuse for returning to the theme suggested by 
the case of Re The Scientific Poultry Breeders’ Association, Lid., 
already referred to in this column, and now fully reported in 
| 1933] 1 Ch. 227. Prima facie, the memorandum of a company 
may be placed in the same category as the laws of the Medes 
and Persians, but there are certain exceptions from its general 
inflexibility. The most common of these exceptions are so 
common that to many people it might not occur that they do 
constitute alterations of the memorandum of association ; 
the powers conferred upon a company by s. 50 of the Companies 
Act, 1929, to increase its capital, consolidate, and sub-divide, 
and so forth, all necessitate, if exercised, an alteration of the 


memorandum. 

So also, of course, does a reduction of capital, but as that 
requires the sanction of the court, it hardly seems to fall in 
quite the same category. Changing the name of the company 
is also an operation which involves an alteration of the 
memorandum—see s. 19 of the Act—and though the consent 
of the court is not necessary, the approval of the Board of 
Trade is. But alteration of the memoranddm usually denotes 
an alteration with respect to the objects, which is perhaps the 
most troublesome kind of alteration. The statutory provisions 
as to this kind of alteration are contained in s. 5; and the * 
Act of 1928 has introduced certain extensions of the original 


2 
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section to enable 


» be more conveniently applied those 


extension I have iiread referred to, and the need not be 
now further considered 

The alteration whi t ection permit must be an 
alteration with respect to t objects of the company, so far 
“us ma bn juired to enal t to do various things set out 
in the section Prut the liction of the court is limited to 
anctionil iteration required for anv of those purposes, 
and is not a nera ul lictior uch as that in connection 
with the red trol ft capita vhich enables the court to 
anetion al reductior capital The court has tended, in 
the past to ta i trict ew of the section and this 
tendenc doubtl ustified, for if a company is formed 
with certain object t would seem reasonable to say that it 
must not be allowed to ranve at will over the whole field of 


human endeavour 

Thus, in Re Cyclists’ Touring Club [1907] 1 Ch. 269, the 
court refused to sanction an alteration which would, in effect, 
have changed the whole scope of the business of the company 
it was formed to look after the interests of cyclists, and the 
proposed alteration, to include motorists within the scope of 
its activith was held not to be ¢ ipable of sanction under 
the Act is it would have effected a fundamental change. 
This decision ecm to involve the proposition that the 
interests of motori ind eyelists are fundamentally opposed, 
the might well be some divergence of 
opinion The case of J po ated Glasgow Dental Hospital Vv. 
Lord Advocate |1927| S.C. 400; [1927] S.L.T. 270, shows that 


a View por W Tile 


an alteration to the memorandum may be sanctioned, whether 
or not it be an alteration to the clause usually known as the 
object clause ina o clear the ground for a further 


reference to The Scientific Poultry Breeders’ Association Case, 
there is the de« on of Russell, J., as he then was, in Re The 
Society for Promoting Employment of Women [1927] W.N. 145. 


Thi last-named cet \ ol the t pe which under licence 
from the Board of Trade, d pen ed with the use of the word 

limited is the final word of its name. What it proposed 
to do was to neel para raph in the memorandum to the 
effect that if ‘ clety acted n contravention of paragraph i 
of it memorandun w hin wa a paragraph requiring the 
income of the soci to be applied solely for the promotion 
of its objects) the bility of the members of the committee, 
and of ever miemibe who received any profit should be 


unlimiutes Board of Trade raised no obrection to the 


propo ed i rutiol t Ru ell J he ld that uch alteration 
Was not one wit espect to the objects of the company 

Krom tl 0 turn to the S.P.B.A. Case; it was a 
compa! V iimited lirantes it memorandum containmg 
the clauses usual nserted therein with a view to obtaining 
a licence tron Board of Trade to di pense with the word 

limited t! cence, however, had been refused for 
reasons not material to be here tated One provision ol 
the memorandur whicl ive rise to difficulty was that which 


prohibited thre paviment ot remuneration to, of the division 


of any profit mong, the members of the governing body 

while the prohibition a nst the distribution of profits 
among the member not itistactory So far as the 
yovernil hody was concerned, the operations of the society 
had so far increased nee it formation that the members 
of the governu hody found that they were unable to give 
the nec il time to the work unl. thev were paid, while, 
with regard to t listribution of profits to members, a 
scheme Vil contemplated which might involve such a 


distribution 


The primary object ere to improve breeds of poultry 
and to promote more scientific methods in feeding, housing 
and breeding then Clause 3 (kK) of the memorandum was 
in these word to est lish, manage supervise Or conduct 
any cheme or schemes by which members of the association 


may he « nabled to buv or ell to the hest advantage poultry, 


poultry produce, poult: food and other things of any kind 





relating to the poultry industry, or for all or any of the 
foregoing purposes. 

It was proposed to add a proviso to the effect that nothing 
in the clause prohibiting the distribution of profit to the 
members should prevent any member of the association 
deriving any profit or other advantage from or under any 
3 (kK): and to add an objects 
clause to remunerate members of the association or governing 


scheme or schemes under cl. 


body for work done or services rendered to the association, 
The Court of Appeal sanctioned such alteration, and dis 
tinguished Re The Society for Promoting Employment of Women, 
supra, though the distinction appears to be fairly fine. 

What Russell, J., was there dealing with was an application 
which would have cancelled the sanction on which a certain 
limitation of the company rested, says Lord Hanworth, M.R. : 
there was no reason for it, and he refused to allow the proposed 
alteration. There was, in that case, apparently no evidence 
as to the difficulty of obtaining satisfactory persons to serve 
on the committee if the alteration were not made, and it 
therefore could not be said to be concerned with an alteration 
* with respect to the objects of a company.” 


( T'o be contin ued.) 





A Conveyancer’s Diary. 


I Lert off last week with something in the nature of a warning 
to trustees regarding the exercise of their 

Protective ‘absolute discretion”? under cl. (il) of 
Trusts— sub-s. (1) of s. 33 of the T.A., 1925. 
continued, I have, the reader may remember, pointed 
out in another connection that ** absolute 
dis retion ” Is a delusive expression and is not to be taken 
too literally, as many an unsuspecting trustee, relying upon 
lawyers and draftsmen of Acts of Parliament to say what 
they mean, has learnt to his cost 

I must, however, stick to the subject in hand, and, indeed, 
need go no further to illustrate what I have just said than 
the cases which I mentioned in my last article. 

lake, for example, Re Neil (1890), 62 L.T. 649. There the 
trustees had, it is true, not an “ absolute,” but an “ uncon 
trolled * diseretion as to the disposition of the income of funds 
in their hands, but in exercising that discretion (“* uncontrolled” 
though it was) they found themselves landed with a liability 
to pay someone who had taken an assignment of something 
which did not in fact or in law exist. In that case the 


trustees had an uncontrolled discretion to apply the whole or 


any part of the in ome or accumulations of income of the trust 
funds for the support, maintenance or benefit of the settlor’s 
son or his wife or children. The son assigned all his beneficial 
interest to the plaintiff in the action, who gave notice of th 
assignment to the trustees. Now, in fact, the son had no 
beneficial interest which he could assign, because until the 
trustees chose to pay him some part of the income there was 
nothing which he could at law or in equity demand or recover 
Nevertheless it was held that the fact that 
the trustees did pay some money to him was proof of that 


from the trustees 


money having become his before it was so paid. If the trustees 
had not paid him that money he could not have called for a 
penny of it, but because they did pay him it became his 
hefore they paid it. 

So it was also in other cases, some of which I have recalled 
to the reader's recollection in recent articles. 

There was some discussion upon this point in Re Clark: 
Clark v. Clark {1926} | Ch. 833, but no decision upon it. 

There a testator directed his trustees to hold a sum in 
favour of his son and his wife and issue “* upon trust to invest 


so much of th 


the same and to pay to my said son 
annual income thereof accruing due in his lifetime as would 
not, although the same were payable to him, be by his act ot 
default or by operation of law so disposed of as to prevent his 
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personal enjoyment thereof, and to apply so much of the said 
income as would, if the same were payable to him, be disposed 


of as aforesaid for the benefit of his wife, children and other 


issue.” 


The son became bankrupt and the question turned upon the 


meaning of * accruing due.” 


Tomlin, J., held upon the construction of the will that there 
had been a forfeiture and that, so long as the bankruptey 
continued, that forfeiture would remain operative in respect of 


each instalment of income. The learned judge said that, upon 
the construction of the will, there was some interest which 


passed to the trustee in bankruptey, but that interest became 


forfeited in respect of each “ block of income” when it 
accrued. 

The point which I have just been discussing was not in fact 
decided. 

This, however, is a digression from the course which I had 
set out to pursue, but one which I must, and will, take 
occasion to continue later on in this series of articles. 

To return to the beaten track, there are some other cases 
bearing upon the discretionary trusts arising under clause (ii) 
or similar clauses expressly contained in a trust instrument 
to which I ought to call attention. 

The first case is one which, if space had permitted, I would 
have mentioned last week and would better have preceded the 
general observations with which I then concluded. 

In Re Bullock : Good v. Lickovish [1891] 64 L.T. 736, the 
facts were that a testatrix, in exercise of a power of appoint- 
ment, directed that the trustees of a fund should stand 
possessed thereof upon trust to pay the income to her son 
during his life ‘or until he shall become a bankrupt or a 
liquidating debtor or cease to be entitled to receive such income 
or any part thereof for his own personal use of benefit by any 
means or for any purpose,” and in case of any of those events 
happening “ to pay to him or apply for his benefit during the 
remainder of his life ” either the whole or so much only of the 
income as the trustees should, in their uncontrolled discretion, 
think fit, and subject to that interest the fund was given over 
to other objects of the power. The son assigned all his 
interest under the will of the testatrix, and notice was some 
time afterwards given to the trustees of the assignment. 
Later the son became bankrupt. 

The trustee in bankruptcy made no claim, but the assignee 
claimed the income between the date of the assignment and 
the notice, on the ground that until notice the assignment was 
incomplete and there was no forfeiture. 

On that point it was held that the cesser of the life interest 
took place as from the date of the assignment, not of the 
notice, and the assignee was not entitled to any part of the 
income. 

Then, as between the son and the persons entitled under 
the gift over, it was held that the trustees had a discretion 
to apply the whole or any part of the income for the benefit 
of the son and those persons could only claim any surplus. 
Kekewich, J., being asked to define the limit within which 
the trustees might apply the income for the son’s benefit, 
refused to do so. The learned judge said: ** The discretion 
is vested in them and though, as already mentioned, they 
are entitled to the assistance of the court if a case of real 
difficulty occurs, they must exercise it, and so long as they 
exercise it honestly—that is as men of ordinary business 
habits and prudence and with due regard to all the cireum 
stances of the case—the court will not interfere with them.” 
It is worth noting also that the learned judge had in the 
course of the argument expressed the view that it would 
not have been proper for the trustees to pay the son’s debts 
but in his judgment his lordship said that he doubted whether 
he had been right in saying that, from which it may be inferred 
that in his opinion trustees might pay debts of an object of 
a discretionary trust if they considered it to be for his benefit 


to do so, 





There is another point which should be borne in mind and 
was the subject of a recent decision. In the exere’se of a 
special power of appointment the statutory clauses should 
not be introduced by appointing in favour of an object of 
the power “ upon protective trusts,” unless express provision 
is made limiting the objects of the discretionary trust arising 
upon forfeiture of a life interest to objects of the power and 
even then only if the power itself is so worded as to allow of 
a discretion being given to the trustees. 

In Re Boulton’s Settlement Trust: Boulton 
[1928] Ch. 703, the facts were that a testator in exercise of a 
power of appointment among children and issue contained 
in his marriage settlement, by his will directed the trustees 
to hold the income of part of the trust funds upon protective 
trusts for the benefit of his son O during his life, and subject 
thereto in trust for his grand-daughter M. 

It was held by Kve, J., that as the appointment upon 
* protective trusts’ gave a discretion to the trustees to 
apply the income in the event of a forfeiture for the benefit 
either of O or his wife or children it was, to that extent, 
void both as being a delegation of the powel! and In @XCess 
of it. The wife of O was not an object of the powe! and the 


Slewart v. 


discretion vested in the trustees under the * protective trusts ” 
in the event of O forfeiting his life interest was a delegation 
to the trustees of the donee’s discretion as to selection and 
distribution. 

The appointment was, however, held to be valid to the 
extent of introducing cl. (i), so that the son, O, took only 
a life interest liable to forfeiture upon the events there men- 
tioned, and that immediately upon such forfeiture taking 
place the appointment over to the grand-daughter took 
effect. 

I am afraid that these articles on ‘ Protective Trusts ”’ 
have already extended beyond what [had intended, but there 
is still much which | have to say on the subject. 





Landlord and Tenant Notebook. 


EITHER party to a periodic tenancy may be precluded by his 


conduct from denying the validity and 
Estoppel, effectiveness of a void ard ineffective notice 
Acquiescence, to quit. The « peration of the doctrine of 
and Notice or rather rule of evidence of— estoppel 
to Quit. was recently illustrated in the case of a 
notice given, before completion, by a pul 


chaser of the reversion to a farm (see the Agricultural Holdings 
Act, 1923, s. 57 (1)), but acted upon by both parties Farrow 
v. Orttewell (1932), 49 T.L.R. 28 aflirmed The Times, 23rd 
February, 1933. Similarly, acquiescence may evidence an 
agreement to dispense with proper notice. In this branch of 
the law the oldest decision: happen to he the clearest Lord 
Kenyon had occasion, in successive legal years, to pronounce 
in favour of a landlord and a tenant, and the two cases are 
now contained in the same volume. In Doe d. Eyre v. Lambly 
(1794), 2 Esp. 635. the landlord had bought the property during 
the currency of the tenancy, a yearly one. The vendors were 
executors of a lunatic, and had no knowledge of the terms of the 
tenancy, but their solicitor had asked the defendant, who said 
it was a Lady-day one. Notice to quit was given by the new 
landlord accordingly 
this action was brought for ejectment, whereupon the 
defendant offered to adduce evidence that the tenancy was 
not a Lady-day one. His lordship ruled, however, that he had 
concluded himself from setting up a different holding, the 
information having led the landlord into error. In Shirley 
v. Newman (1795), 1 Esp. 265, the claim was for use and 
occupation. The defendant had given notice, at Christmas, 
The plaintiff on receiving 


the defendant remaining in possession, 


of his intention to quit at Lady-day. 
the notice neither assented nor dissented, and the defendant left 


at Lady-day. Kenyon, C.J., held that the plaintiff having 
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acquiesced there was 


an avreement that proper notice should Our County Court Letter. j 





he dispensed with This judgment is not founded on estoppel. 
What will amount to acquiescence was discussed in Brown MARINE ENGINEERS AND WORKMEN’S 
v. Burtinshaw (1826), 7 Dow. & Ry., K.B. 603. The facts COMPENSATION. 
were somewhat peculiar The defendant had let to the | .. , . 
[ue above subject was recently considered at Lowestoft nei 
plaintifl a workshop, at an annual rent, and contracted to / ‘ : 7. ‘ > k 
4] County Court in Blowers v. Coleby in which the facts were as ta 
upply the necessary power as part of the agreement the : P . : Bu 
; ; follows : (a) the applicant (without signing any articles) had 
tenancy was determinable by three months’ notice, but the , _ a4 on + 054 98 ad¢ 
; nn shipped as an engineer in the drifter “ Fisher Girl” on the ace 
agreement did not specify Trom when The defendant had ig 4 es 
" | 0} ith December, 1931, at 30s. a week : (b) he understood that. 
viven, on 20th August, three months notice to quit on ZUth : ; : . 
‘er if the voyage sh.wed a profit he would receive the same share 
November it does not appear that the plaintiff queried the iste 2 aay” ( 
, as a hawseman, viz., £4 2s. 6d. per £100; (c) in fact a loss Was ; 
validity of this notice, but it all events, he remained in on hae d 
- ~ incurred, and he was debited with £9 13s., which the respondent an 
Possession after 20th November, and the defendant cut off the . 4 
‘ had not tried to collect ; (d) the debit was not carried forward, to 
power At a discussion which took place on 19th January, ; ce 
, “ar and no attempt was made to collect a subsequent debit of £5 to 
the plaintifi aid he would vi) and handed over the key, but mete ; 
' ' ' rhe applicant's case was that, being thus employed at a weekly roi 
when the defendant took the point that the notice was bad and ; . ; bys 
} : | } wage (as opposed to being a share fisherman) he was entitled r' 
rent was still accruing due, the plaintiff withdrew his offer : , & ps 
: , to compensation in respect of an ace ident in May, 1932. The ace 
He now sued for the failure to supply power ; it was held that : . 
ay respondent's case was that (a) the applicant was remunerated sO 
if he had acquiesced he would have been barred, but his mere t . : WW 
wholly or mainly by share in the profits or gross earnings of the | 
temporary surrender of the key and that two months after the ; , 4 
vessel, (6) the weekly payment was an allotment on account of sal 
alleged notice had expired, did not constitute acquiescence, : _- 
° , profits, and not wages. His Honour Judge Herbert Smith sO] 
and he was entitled to damages if the notice was bad tgp : , 
Unt up ld these contentions, and judgment was therefore given 
mrtun: V i! uter ¢ ‘ the Issue a eel yrret to . . . oe A 
_ ta bons “ : A sit for the respondent, with costs on Scale C. The test is whether th 
use a popular expression by arvuments as to surrendet! iW" 1 | } ” 
O id | ; the member of the crew is “ wholly or mainly remunerated his 
lure ne woutk ave welcomed i eat yronouncement a + ie ‘ | . 
/ i ; ne : » | = r = ly a share of profits, as laid down by the Workmen’s Com se 
to ¢ toppel in Doe d Viurrell \ Vilward { [&58) » Vl X« W o2, nor . - r . : 
{ hich it i that tl lef , pensation Act, 1925, s. 355 (2). If the applicant is only ne 
“an auctior repectment, in whit it appeare aut the defend , : . 
ee ise cxgtes PI sgh xi partly reminerated by shares, he will be entitled to liv 
ants had given, at Christmas, a notice expiring at Midsummer 
‘ompensation. du 
the notice had been received by the lessor without objec tion 
4) 
then the defendant had viven another notice expiring ut = : UN es If 
, { SCOPE OF GRE ( th TIES 
Christmas, and had taved on when Midsummet cane It ED Ph ‘ REY ) ND WARRANTII ’ 
la 
was not proved that the lessor had positively assented tothe | IN Detheridge v. Drinkwater, recently heard at Ross County a 
' er : , 
notice he first received ; but this is all we are told that concerns | Court. the claim was for rescission and for £21 13s. 10d. as ‘ 
} ’ . ) 
estoppel, for the decision was that as there cannot be a | damages for breach of warranty (or, alternatively, fraudulent th 
urrender in fuluro (a proposition based upon Johnstone v. misrepresentation) on the sale of ** Mausley Smoker,” a racing eV 
Hludleston (1825), 4 B. & ¢ 922, and discussed in THI vrevhound The latter had been described as “a good doy. fa 
SOLICTTORS Jot RNAL, Vol id p 134) the tenancy continued harmless. and will run straight.” as it had run several times on 
It may, of course, be that the lessor had never encouraged the | the Wolverhampton track, and had won several prizes. The 
tenants to act upon the first notice to their detriment, and this plaintiff (having been told there was ** nothing against” the 
would be an answer to a contention that the tenants could not | animal) had bought it for £12 10s., but, during its first race at 
> y . ag ° val 
dispute its validity. But while Doe d. Eyre v. Lambly was | the Eastville greyhound racing track (at Bristol), it snapped - 
‘ , . ‘a 
mentioned, Shirle 4s Newman was not at the second dog and was accordingly disqualified. It then . 
= od > a] pe J ? 
In Bessell vy. Landsberg (1845), 7 Q.B. 638, the authority of } transpired that the dog had been suspended for seven days at / 
Johnstone v. Hudleston was again invoked. The claim was | Wolverhampton, but the defendant denied having been aware , 
:; : : ; ' * eee : an 
for use and occ Upation Bot! parties fh id acted upon a horter of this as the identification book (containing the dog s { 
. 0 
notice to quit than the tenancy demanded, given by the record) was sent from track to track by the managers. It i 
defendant, but the plaintiff was held to be entitled to recover was further contended that (1) there was no fraudulent ' 
° ‘> 
hecause there could be no surrender in futuro misrepresentation, as the plaintiff had not relied on the above th 
' . , : ) 
The most recent case which touches the subject is, perhaps, | Statements, but had bought the dog after giving it a run; \ 
General Assurance Co. v. Worsley (1895), 64 L.J., Q.B. 253, (2) the word harmless wus not misleading, as the dog’s ” 
though the problem was not approached from the viewpoint disqualification had been removed, after three subsequent pe 


of estoppel or acquiescence The defendant, who had been the trials. His Honour Judge Kennedy, K.C., made an order for 
plaintiffs’ tenant, had written to their agents in January, 1892, | Tescission, and gave judgment for the plaintiff for £16 13s. 10d 
saying he wished to terminate the tenancy and asking when it | @8 damages for breach of warranty, including expenses of 
expired. They answered that they had looked the matter up | Maintenance in urred after the purchase. The result was that 
and found that six months’ notice, expiring in July, was the defendant was entitled to have the dog, which was still in 
necessary, so he held till July, 1893 Reversing the decision | the custody of the railway company. 

of the county court judge, Wills and Wright, JJ., held that the 
tenancy had determined on Ist July, 1893, as it was clear that DISTRESS IN VOLUNTARY WINDING UP. of 








both parties had so intended . en . Su 
I In the recent case of In re Booth Brothers. Limited, at Middles 
brough County Court. the landlord claimed £103 2s. (the ” 
, , - roceeds of a distres ent) as agains » liquid: , ne 
IUDGE AND EXPERTS REPORTS. prot ( fa iT tl fol rent) i ivainst the liquidator in the of 
voluntary liquidation The respondent relied upon the ‘ns 
) “ ‘ ece of r 4) ase : q eDpo ‘ SY) ee ° 
During the recent hearing f a case, in which a report |} Companies Act, 1929, s. 264, but the applicant contended . 
of five pages by an architect and surveyor was put in evidence, | that tl ' lied ; wig H tu 
Mr. Justice Maugham said I am hoping that one day, | SH#! [bs only apphed to a compulsory winding up. Is A 
in cases of this kind, where reports are made by experts on Honour Judge Richardson observed that. if certain words " 
each side, cach side will hand the reports of its experts to the were wrongly inserted in the seetion, the latter could only be i 
other side for consideration before the case comes on for lifi | . * . 
pricnditye | yy tutute It was t re . > F »§ ‘ant 
hearing. Such a practice will effect a great saving of time, | , titled . : i herefore held that the ipplic “ ( 
and | am hoping to see a reform of that kind before | leave wi entitles to the above sum, but an adjournment Was al 


this Bench. | granted for the filing of further evidence by the respondent. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, is responsible for the correctness of the replies given or for any steps 
taken in consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editoria! Department, 29-31, Breams 
Buildings, E.C.4, and contain the name and address of the Subscriber. In matters of urgency answers will be forwarded by post if a stamped 


addressed envelope is enclosed. 





Injury to Farm Labourer. 

(). 2676. A farm labourer, employed permanently by a farmer 
and living in a cottage on property owned by the farmer, has 
to cross a main road after leaving his cottage in order to get 
to the main farm buildings for work. While crossing this 
road in order to commence his day’s work he is knocked down 
by a motor-bicycle and dies from his injuries. Is this an 
accident arising out of and in the course of his employment 
so as to entitle his dependants to compensation under the 
Workmen’s Compensation Acts? Would the answer be the 
same if the cottage in which the workman lived belonged to 
someone other than the farmer who employed the labourer ‘ 

A. The question is whether the accident happened while 
the workman was doing something, in discharge of a duty to 
his employer, imposed upon him by his contract of service. 
See Dunning v. Binding (1932), 174 L.T.J. 200. It is therefore 
necessary to ascertain whether the deceased was required to 
live in that particular cottage (for the better discharge of his 
duties) or whether he simply lived there because it happened 
to be near his work, and was vacant when he wanted it. 
If the latter is the reason, it is immaterial that the cottage 
happens to be owned by the employer, and the accident did 
not arise out of and in the course of employment. If, on the 
other hand, the deceased was required to live in that cottage, 
the accident arose out of and in the course of employment 
even though the cottage belonged to someone other than the 
farmer who employed the labourer. 


Third Party Procedure. 


(). 2677. In January A bought a motor from B. & Co. and 
paid them 50 per cent. of the purchase price. In May B. & Co. 
went into compulsory liquidation and the balance of the 
purchase money was then still due from A. C thereupon wrote 
\ that the motor had been sold by B. & Co. as his, C's, agent 
and demanded payment of the balance of the purchase money 
to him, C, direct. B. & Co.’s liquidator admits that the motor 
was supplied to B. & Co. by C, but contends that C sold it 
to B. & Co., and that B. & Co. as principals and not as agents 
then sold it to A, and the liquidator is pressing A for payment. 
\ is willing to pay the balance to whoever is entitled to it, 
but wishes to guard against the possibility of paying it to 
one party and then being sued by the other party. Will you 
please give us your opinion 7” 

(1) What steps can A take to protect himself from this ? and 

(2) (a) Whether if the liquidator sues A in the county 
court, A could join C as a party so as to assure of his being 
bound by the judgment ? 

(b) If the answer is in the affirmative, how would the costs 
of the action be dealt with in the event of the liquidator 
succeeding ? 

A. A’s best method will be to endeavour to effect an 
agreement between C and the liquidator, and to pay whichever 
of the two is thereby entitled to the money. A should obtain 
contemporaneously from the other party an indemnity against 
future demands for the same amount—in consideration of 
A’s refraining from issuing an interpleader summons. If C 
and the liquidator are unable to agree, A should issue an 
interpleader summons under R.S.C., Ord. 57 (if in the High 
Court) or under Ord. 27, r. 15, if in the county court. In 
answer to the specific questions 











(1) A ean take steps to protect himself by the above means- 
(2) (a) If the liquidator sues A in the county court, A can 
issue an interpleader summons as above. In the county 
court A must wait to be sued, but he can issue a summons 
in the High Court before proceedings are started against him. 


(6) The successful party (whether the liquidator or C) 
would be awarded costs, and A would also obtain his costs 


from the unsuccessful party. 


Actual Possession of Controlled House, 


Q. 2678. I act for a landlord of certain cottage property. 
is house last 
year. This particular tenant was formerly one of the joint 


One of the tenants gave notice to quit and left | 


owhers of the property, and also an occupier thereof, and 
I shall be glad to know whether, in your opinion, this fact 
would take the house outside the Rent Act. [fit does, a further 
point is that this man gave notice to quit, and subsequently 
arranged to change houses with a friend The landlord, 
whilst accepting the proposed new tenant, insisted on the key 
being first handed over to himself, and he actually entered and 
took physical possession of the house, although he did not stay 
there any length of time, and he did this whilst the change was 
taking place. My client is how desirous of obtaining possession 
of this house, but the tenant informs him that he has been 
advised that he is entitled to the benefit of the Rent Act and 
the house is not decontrolled. 

A. The mere fact that the former joint owner (having become 
sole occupier) himself gave notice to quit, would not take the 
house outside the Rent Act. It is assumed that no question 
arises under the Rent Act, 1920, s. 12 (q), of the former tenant 
having been a member of the family of a deceased statutory 
tenant, so as to effect decontrol on the departure of the 
surviving occupier. The further question, as to the landlord 
having taken the key and entered the house, does not there 
fore arise, but the opinion is given that no decontrol was 
effected. It is observed that the landlord merely entered while 
the change was taking place, so that he apparently lost no 
rent, and there was no space of time (measured in days) 
between the two tenancies. The result is that the new tenant 
is protected by the Rent Act 


Housing Act, 1980—CLEARANCE ORDER PENDING— POSITION 
OF MORTGAGEES 


Q. 2679. Clients of mine are mortgagees of property 
* protected * under the * Rent Acts.” They have reason to 
believe that a clearance order is to be served under the Housing 
Act, 1930, for demolition of the property. 
any steps that they might take to secure their principal and 
interest 2. It would seem that, even when the order is made, 
they will not be able immediately to call the mortgage in, 


Can you suggest 


since apparently the property will still be protected by the 
Rent Acts, at anv rate until s. 59 of the Housing Act (which, 
in effect, states that the Rent Acts shall not prevent possession 
from being obtained for the purposes of the Housing Act) 
takes effect in the area in question 

A. The only remedy—for what it is worth—open to the 
mortgagee is contained in the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, s. 7 (c) namely , to assert his 
legal rights as a mortgagee on the ground that the mortgagor 
has not kept the property in a proper state of repair, 
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Correspondence. 


Novelists and the Law. 


Sir.—In your editorial note in this week’s Journal on 

Novelists’ Law” you refer to some of the further letters in 
The Times wherein the accuracy of the law in certain of John 
(ialsworthy’s works is questioned, and you dispose of the 
doubts raised. You do not, however, deal with the charge of 
inaccuracy made by a correspondent of The Times on the 
ISth ult. in respect of the proceedings at the company meeting 
deseribed in Old English The writer, in The Times, 
complained that in Act I, Se. 2, of the play referred to the 
annual general meeting of a public company is concluded 
without the question of appointment or re-appointment of the 
auditors being dealt with. The scenes in the play are not 
dated, but the title, and the classification of Heythorp by 
the early Victorians,” are sufficient to date 
The appointment of 


Brownbee with 
the action in the play as prior to 1900 
auditors at the annual general meeting was not a statutory 
requirement until so made by the Companies Act, 1900. 


Galsworthy cannot be at fault in omitting what the law did 


not require to be included. The writer further complained 
that at the same meeting shareholders were asked to ratify 
a transaction of less than twenty-four hours earlier, “ although 
in no circumstances could such ratification have been asked 
for at less than seven days’ notice One ventures to inquire 
the authority upon which the writer based the statement 
quoted. Turning again to the Companies Act, 1862, to which 
the Island Navigation Company would presumably be 
subject, all that was required was that the company should 
hold a yeneral meeting in each year. There was no provision 
in law (apart from Table A) as the writer suggested which 
required seven davs’ notice to be given of the meeting and of 
the business to be transacted thereat Any requirement as 
to notice would be a provision of the company’s articles. In 
the unlikely case (in company which Mr. Heythorp 
dominated) of there not being Spec ial articles, notice would 
have been necessary under Table A, but in that case, if due 
notice had not been given, one rather suspects that the 
solicitor, Mr. Charles Ventnor. would have at once challenged 
the proceedings 
Chancery-lane, W.C.2 
6th March 


Hersert W. JorRDAN 


Sir,—Referring to Mr. Martin Wells’ letter in your present 
issue, on the subject of the legal problem involved in * The 
Motor Rally Mystery,” and as touching the common accident, 
the author seems also to have overlooked s. 184 of L.P.A., 
1925, alwavs assuming that such aecident occurred after the 
Act came into force, 

Liverpool, Jay CEE 

ith March. 


“Too many Charities.’ 
Sir,— With reference to the article under the above heading 
n your issue of I&8th February, at p. 108, 
no scheme to narrow the legal interpretation of the word 
‘charity ’’ would be effective unless the legislation to carry 
it through also neutralised the authority of Bowman v. 
Secular Society, Ltd. (VQ17] A. 106 In that case the 
assumption Was made that the respondent company Was 


which appeared 


formed to disseminate anti-Christian propaganda, but a 
bequest to it was held valid, as a bequest to an incorporated 
body which was on a legal basis. If money could validly be 
left to such a body and denied to another formed for 
proselytising to a particular Christian sect, it would be 
manifestly unfair, but of course the excluded charities would 
at once turn themselves into limited companies to take 
advantage of the decision. The object of limiting charities 
could therefore only be achieved if bequests to or settlements 


on limited companies were disallowed, unless such companies 
were wholly within the new and stricter definition of charity. 
There would, of course, be no hardship in such legislation, 
for the ordinary testator does not wish to bequeath legacies 
to limited companies unless they have a charitable basis. 


A. F. 


The ** Rent” Acts. 

Sir,_Referring to * Point in Practice ~ No. 2663 on p. 137 
of your issue of the 25th ultimo, it is to be noted that 
Greer, L.J., is re ported to have said in Lovibond & Sons v. 
Vincent [1929] I K.B. (at p. 696): “It seems to me to be 
impossible to say that a person who has disposed of all his 
property by will can be an intestate within the meaning of 
these [the Rent] Ac ts.” 

Chancery-lane, W.C.2. 

Tth March. 


Hower & Rake. 





Obituary. 
Mr. F. A. ANGLIN. 


The Right Hon. F. A. Anglin, who retired recently after 
many years as Chief Justice of the Supreme Court of Canada, 
died on Thursday, 2nd March, at the age of sixty-seven. 
Admitted to the Ontario Bar in 1888, he was created a K.C. 
in 1902, and was appointed a Puisne Judge of the High Court 
of Ontario in 1994. He was promoted to the Supreme Court 
of Canada in 1909, and became Chief Justice in 1924. 

Sir THOMAS O'SHAUGHNESSY, K.C. 

The Right Hon. Sir Thomas O’Shaughnessy, K.C., the last 
Recorder of Dublin, died at Dublin on Tuesday, 7th March, 
at the age of eighty two. Called to the Irish Bar in 1874 and 
to the English Bar in 1894, he practised first in Connaught and 
afterwards on the North-East Cireuit. He became Recorder 
of Dublin in 1905, and when the Recordership was abolished 
in 1924, he was appointed a Judge of the High Court of the 
Free State. He resigned the following vear, and was knighted 
in 1927 

Mr. V. J. H. ELIOTT. 


Mr. Victor John Herbert Eliott, barrister-at-law, of Harcourt 
suildings, Temple, and of Hampton Court, died on Sunday, 
5th March, at the age of forty-two. Mr. Eliot was called to 
the Bar by the Inner Temple in 1914. 

Mr. 8. KE. AGATE. 

Mr. Sidney Evershed Agate, solicitor, partner in the firm of 
Messrs. T. Howell Davies & Co., of Carmarthen, died on 
Monday, 27th February, at the age of fifty-one. Articled in 
Manchester, he was admitted a solicitor in 1906, and went to 
Carmarthen in 1918 as managing clerk to Mr. T. Howell 
Davies. Mr. Davies died in 1930, and Mr. Agate then entered 
into partnership with Mr. A. R. Ledbury and Mr. T. D. M 
Steel as Messrs =: Howell, Davy es & Co. 

Mr. F. S. BARDSLEY. 

Mr. Frank Stanley Bardsley, solicitor, of Southport, died at 
his home at Birkdale, on Friday, 24th February. Admitted a 
solicitor in 1921, Mr. Bardsley was a partner in the firm of 
Messrs 7: J Mawdsley « Co . of Southport. He was also a 
member of the Southport and Ormskirk Law Society. 


Mr. A. HOWE. 


Mr. Albert Howe. J.P., retired solicitor, of Sheffield, died on 
Sunday, 5th March, at the age of sixty-nine. Admitted a 
solicitor in 1885, he immediately started to practise on his 
own account In 1910 he took into partnership Mr. Georg: 
E. Smith, who had then been associated with him for many 





years, and later his eldest son, Mr Philip Howe, became a 
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when he was 


partner. Mr. Albert Howe retired in 1918, 
Shefhield 


appointed Registrar. He was President of the 
Incorporated Law Society in 1921. 


Mr. J. A. HUDSON. 


Mr. James Arthur Hudson, solicitor, Registrar of Rochdale 
County Court, died at his home at Littleborough, on Wed- 
nesday, Ist March, at the age of seventy-four. He was 
admitted a solicitor in 1884, and became a partner in the firm 
of Messrs. Brierley & Hudson. His partnership with Mr. 
Brierley was dissolved in 1896, and since then Mr. Hudson 
had continued to practise on his own account under the same 
title. He became Registrar of the Rochdale County Court in 
1910. 








In Lighter Vein. 
THE WEEK’s ANNIVERSARY. 

Thomas Erskine (junior), if not exactly born in the ermine, 
had a fair start in the race for legal pre-eminence. He made 
his appearance on earth at Number 10, Serjeants’ Inn, Fleet 
Street, on the 12th March, 1788, at a time when his father 
was approaching the summit of his reputation at the Bar, 
although the Woolsack was still eighteen years ahead. When 
this goal was attained, the first benefit passed on to young 
Thomas was a comfortable little employment called the 
Secretaryship of Presentations. Though his education was 
thereby interrupted, this was of minor importance, since, 
being now the son of a peer, he was, according to the quaint 
custom of the time, eligible for the degree of M.A. without 
examination or residence at the University. Having joined 
Lincoln’s Inn, he became a “* Chitterling ’’ as Charles Lamb 
used to call the pupils of his friend Joseph Chitty, founder 
of the legal tribe yet flourishing to-day. Called to the Bar, 
Erskine was still fortunate. His practice was excellent ; he 
took silk and when the Court of Bankruptcy was established 
in 1831, he was appointed Chief Judge of the Court 6f Review 
over the heads of his senior colleagues. In 1839, he succeeded 
Park, J., in the Common Pleas, but here misfortune overtook 
him. Congestion of the lungs, resulting in the rupture of a 
hlood vessel and tubercular disease of the lungs, forced his 
early resignation, though, almost miraculously, he survived 
twenty years in retirement. 

THE Krna’s Proctor. 

Since Mr. Justice McCardie, across the dinner table of the 
Eugenics Society, expressed the hope that the King’s Proctor’s 
‘repulsive duties ” 
Majesty’s faithful Commons had questioned the appropriate 
Minister as to the alleged use of the police force by His 
Majesty’s unhappy Proctor for the purposes of his investi- 
gations. In the the same place his future survival has also 
tilted at besides being wildly assailed in the 
press. It does not seem to be generally known that this 
official is a human being and these straws in the wind recall 
a rather whimsical story concerning (I think my memory 
serves me well) the late Honourable Clive Lawrance. He 
had met at a party and home a lady who as 
petitioner in a divorce suit happened at the time to be 
standing between her nis? and her absolute decrees. When 
they reached her door, she said *‘I’m so sorry, I dare not 
ask you in for a drink. You know what sort of a mind the 
King’s Proctor’s got.” re he replied. “You see, I 
am the King’s Proctor.” 


would scon be swept away, one of His 


Leen 


escorted 


do,” 


SUMMARY JURISDICTION. 

On the second reading of the Summary Jurisdiction 
(Appeals) Bill, one of the speeches cited an amusing story of 
how a bench of magistrates unanimously in favour of acquitting 
i prisoner were forced to convict him because the clerk who 


| 
| 
| 
} 





took the opposite view stood with his back to the door and 
would not let them out till they changed their minds. 
Presumably, greater facilities for review will react in favour 
of more careful decisions. At any rate, there will be little 
to fear from gentlemen whose minds work in the fashion of 
that more than summary justice who once sentenced a 
‘Prisoner stand up. According to the 
law and the evidence—and there is no evidence—I find you 
guilty and I fine you forty shillings. If you’re guilty, it is a 
very light sentence, and if you’re not guilty, it will be a 
mighty good lesson for you and cheap at the money.” 
However, all in all, the Great Unpaid perform their publie 
service at least as adequately as the average jury. Their 
critics might profitably study the report on the justices of 
Middlesex furnished to Lord Chancellor Hardwicke in 1740. 
Here are some of the portraits. Anthony Wroth had ruined 
himself by gaming; was lately a prisoner in the Fleet for 
debt ; since he came out of prison he opened a shop in Red 
Lion Street, Clerkenwell, and let out part of the house to a 
One Sax was very poor and scandalous, 
‘now skulks 


near the 


prisoner as follows : 


woman of ill-fame. 
lately a prisoner in the King’s Bench for debt ; 
about blind alehouses . and takes affidavits 
Victualling Office.” 








Practice Note. 


DEBTORS ACT (MATRIMONIAL CAUSES) 
JURISDICTION ORDER, 1932. 

We have received from the Senior Registrar a copy of the 
following Directions issued by the President, which would 
appear self explanatory ; 

JUDGMENT SuMMONS : CoMMITTAL ORDER. 
APPLICATION TO ISSUE. 

It is directed by the President that when a judgment debtor 
fails to comply with the conditions upon which a committal 
order against him has been suspended, application may be 
made forthwith that the order shall issue. The application 
must be in the form of a certificate signed by the solicitor 
for the judgment creditor, setting out : 

(1) That the making, terms and effect of the committal 
order were communicated to the debtor by registered post 
to his last known address. This is necessary, even if he 
was present at the hearing. 

2) That he has failed to comply with the gonditions on 
which the order was suspended. 

This certificate must be lodged with the Court Registrar, 
who will arrange with the Clerk of the Rules, and will 
endorse the day and time when the application will be in 
the list. At the hearing the solicitor must produce a further 
certificate that he has given four clear days’ notice, by 
registered post, of the day and time of the application. 

W. INDERWICK, 


Senior Registrar. 





Reviews. 


The Journal of Comparative Legislation and International Law. 
February, 1933. London: The Society of Comparative 
Legislation. 6s. 

The British Commonwealth of Nations provides the subject 
of two articles in this issue. “* Thirty Years’ Working of the 
Australian Constitution ” is examined by Mr. Stephen Mills, 
and the ‘ Equality of Status of the Dominions and the 
Sovereignty of the British Parliament,” by Dr. H. ver Loren 
van Themaat. 

Dr. Stallybrass compares the general principles of criminal 
law in England with the new Italian criminal code. There 
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are useful contributions on American administrative law, and 


a 
other ubiects of inter t 

Under the title of \ Model Extradition Treaty,” Mr. Albert 
Lieck take occasion to diseu ery erious defects in the 

tem of extraditior t present existing The subject is an 
Important one 1 world whiel ocially, is contracting, to 
the favouring of the ermmunal nd the remedie suggested 
ire worthy of consideration by those in authority It is 
better to remove ubstantial obstack to the efhicieneyv of 
extradition, rathe than to tidy then wil under t he facade 
of a general cor nto 


{fn Historical Introduction to Bnalish Law and its Institutions 
By Harotp Porrer, Ph.D... LL.B... Dean of the Faculty of 
Law it Ku Collewe Londo 1932 


Sweet & Maxwell, 


Medium SVoO. 


pp. XX nd (with Index) 600 London 


Ten vears avo Mr. Potter brought out a small volume under 
the tith (n Introduction to the History of English Law, 
which, judging by the well-thumbed copy in the library of the 
Inn of Court of which the present reviewer is a member, 
obviously proved to | e been exceedingly useful to those 


tarting off in therr ear r for eallto the Bar (Certain portions 


Notes of Cases. 


House of Lords. 
Owners of S.S. *‘ Liesbosch’’ ». Owners of §.S. ‘ Edison.”’ 
28th February. 
Sarppinc —Cotiiston —Totrat Loss—ASSESSMENT OF DAMAGES 


PRINCIPLI (PPLICABLE. 


In November, 1928, the plaintiffs’ dredger, “* Liesbosch,”’ 
was sunk through the negligence of the defendants, who 
admitted liability, the plaintiffs at the time being engaged in 
dredging operations in Patras Harbour under a contract with 
The contract was a profitable 
one to the plaintiffs. The * Liesbosch ” was the only dredger 
whi h the appellants had. and by reason of her loss the work 
under the contract was brought to a standstill until they 
hired another dredger called the * Adria,” which the harbour 
hoard afterwards purchased and re-sold to the appellants 
In those circumstances the total claim amounted to £23,514, 
and the Registrar allowed a total of £19,820, with interest. 
Langton, J., with one minor modification, affirmed the 
registrar's report. On appeal the respondents’ contention 
was that the claim was too remote to be recoverable on the 
ground that it flowed from the impecuniosity of the appellants, 
and not from the sinking of the “ Liesbosch.”” The Court 


the harbour commissioners. 


of \ppeal allowed the appeal and themselves assessed the 
damages. They fixed the value of the * Liesbosch”’ at 
{9.177 with interest, and disallowed every other claim. 
Lord Wricurt, in giving judgment, referred to the appellants’ 
claim that their want of means must be taken into account, 
and said that in his judgment they were not entitled to 
The impecuniosity was not 
traceable to the respondents’ acts and was outside the legal 
purview of the consequences of those acts. The law could 
not take account of everything that followed a wrongful 


recover damages on that basis. 


act It were infinite to trace the cause of causes.” The 
true rule seemed to be that the measure of damages was 
the value of the ship to her owner at the time of the loss. 
On the whole he thought that Mr. Raeburn was right in 
urging that the matter should be referred back to the Registrar 
to ascertain the true value on the principles he had stated 
The result was that the appellants had substantially failed 
in the appeal and should pay to the respondents three- 
The order of the Court of Appeal 
would be varied by substituting a judgment for such sum 
as the Registrar might find on reference hack to him. 

Lords BucKMASTER, WARRINGTON, ToMLIN and RussELL 
concurred ‘ 

CounsEL: W. N. Raeburn, K.C., and Lewis Noad, K.C. ; 
James Dickinson, K.C., and G. H. Main Thompson. 
William A. Crump & Son; 


quarters of their costs. 


SOLICITORS : 


and ( '” 


Thomas Cooper 


Reported by 5S. E, WILLIAMS, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
Jay’s Ltd. ». Jacobi. 
Eve, J. 6th February. 
TRADI NAME—PassinG Orr—Costumter’s Bustness— 
SIMILAR NAME ApoprpTED BY DEFENDANT WHILE EMPLOYED 
By ANoTHER Firm—Rtsk or ConFrusSION—DISTINCTION 





of that earlier book have weer incorporated in the present 
olume which. however. owing to Its implification, hoth in 
treatment andu can bey irded is in reality anew work. 
Printed in clear type and well arranged, it is a pleasure to read 
ind should obtain a larger measure of appreciation than its 
predecessor Its purpose is to offer to those using it an intro 

duction to the sources of and to unfold the slow but sure 

developm nt of Enel iw from primitive ideas and a pro 
ecrustean formalism to the flexible tem of re sponsiveness to 
the needs of the community of to-da a large subject, truly, 
but the study of which the author quite justifiably calls 

fascinating Part | take 1 preliminary survey of legal 
development ; Pt. IL treats of the history of judicial institu 
tion the earl udicatorty ind their modern successors : 

Pt. ILL deals with the history of the common law, its sources, 

procedure thy ubjieets of crime. tort. contract. and the law of 

property Pt. [IV contan reneral outline, anc a statement 
of the main principles, of equit \ll these are expounded 

ith clearne nd accurae ind should be found particularly 
helpful to the student here is a fairly full discussion of the 
mental element nm tort ehod nteresting. as are also the 
ections devoted to the place ’ in t holds in the cde velop 
ment of contract We « ttention to a few slips and offer 
one or two l esto ! esponse to the invitation of thie 
tithor in the preface | t quite accurate to say, on p h Ys 
that limited power to dispense with laws was recognised by 
the Bill of Right No dispensation was thereby recognised, 

i hat rh ! t In ranted bb tatute, which | very 

different thu ! t which we usually mean when speaking 

of the di pensing power On p 4 Blackstone 1 by i slip 
of the pen deseribed " ot the eventeenth century On 

p. 102 the paragraph relating to Commissioners of Assize 

might have been expanded by deseribing those who mavy fill 

this position other than judges of the High Court Lastly, 

on p. LOF, the term lrailbaston might have been given a 

word of explanation These, however, are very small specks 

ona very excellent book, which we can heartily recommend. 
Books Received. 

The Yearly County Court Practice 1933 Edition. By 
Kpcar Dare, of the Middle Temple and South Eastern | 
Cireuit, Barrister-at-Law Anun Puen, of the Inner | 
Temple and South Wales Circuit, Barrister-at-Law and 
ApAmM PARTINGTON (at 1) Registrar of the Ilford. ete . 
County Court Demy &vo. Vol. I. pp. cexl and (with 
Index 1776 Vol. Il, pp. xvi and (with Index) 934. | 
London Butterworth & Co. (Publishers), Ltd.; Shaw | 
and Son Ltd 10s, net Thin edition, 45s. net. 


FROM Worp “ Limrrep ’—No Fraup or CoNnFusIon. 


In this action the plaintiff company carried on a high-class 
and old-established business as ladies’ costumiers in London 
and had no branch establishment. In 1931 the defendants, 
Mrs. Fay Jacobi and Miss Limburg, became partners in a 
ladies’ costumiers business which had been opened by them 
Six months after the 
shop had been opened the plaintiffs brought this action 
claiming an injunction to restrain defendants from using the 


at Hove under the name of “ Jays.”’ 
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name “ Jays” or any other name calculated to suggest that 
the business was that of the plaintiffs or connected therewith 
or that the goods sold were supplied by the plaintiffs. From 
the evidence it appeared that the defendant Jacobi had for 
some years been in the employment of a firm of costumiers 
carrying on business at Brighton with three branches, and 
eventually became manageress of the three branches. She 
used the name of * Jay,” and was known to customers and 
taff as Miss Jay. In 1931 the firm employing the defendant 
went into liquidation, and after obtaining the second defendant 
as a partner she opened the shop at Hove for ladies’ costumes, 
hats and dressmaking under the uame of “ Jays.” 

Eve, J., said it was clear on the facts that the plaintiffs 
were not entitled to an injunction in the terms asked for. 
The defendants had acted innocently throughout. The 
defendant Jacobi had acquired the name of Jay by reputation 
ind was entitled to use it, and could not be restrained from 
doing so even though the similarity of her adopted name to 
that of the plaintiffs might occasionaly lead to confusion 
(Massam v. Thorle ys Cattle Food Co | Ch. D. 748: John 
srinsmead & Sons v. Brinsmead, 30 R.P.C. 193). The name 
differed from that of the plaintiffs in the absence of an 
apostrophe before the final sin“ Jays * and in the absence 
of the word ** Limited.” The defendant had complied in all 
respects with the requirements of the Registration of Business 
Names Act, 1916. Even if there were any confusion it would 
not be due to any misconduct of the defendants, and the 
plaintiffs had brought forward no evidence of confusion or 
mistake. The action would be dismissed with costs. 

CounseL: H. B. Vaise 4, K.C., and J. V. Nesbitt; R. Moritz, 
K.C., and K. #. Shelley. 

Souicirors : Lindus & Hortin ; C. Butcher & Simon Burns. 


[Reported by S. E. WILLIAMS, Esaq., Barrister-at-Law.] 


Burnham-on-Sea Urban District Council v. Channing and 
Osmond. 


l5th and L6th February. 


Maueham, J. 


Loca AutrHoriry —BuILDING SuBstpy —CoNn virion —MAXt- 
wumM Prick —Contrractr BY CorRrOoRATION—HousING, &C., 
Acr, 1923 (13 & 14 Geo. 5, c. 24), s. 2 (4)—Houvusine 
(FINANCIAL Powers) Act, 1924 (14 & 15 Geo. 5, ec. 35). 


On the Ist January, 1927, the defendants, who were builders, 
applied to the plaintiffs for assistance in the erection of two 
cottages in accordance with the provisions of the Housing, &e., 
Act, 1923, and the Housing (Financial Powers) Act, 1924. 
The application, which stated that the selling price would be 
£625, including the subsidy, was accompanied by plans. On 
the 9th February the defendants, having proceeded with the 
building, applied for a certificate of qualification for the 
subsidy. A certificate was issued that the houses should qualify 
for a £75 subsidy and contained a condition that “ the subsidy 
will be paid on the condition that the selling price or value 
of each house with land as shown on approved plans shall not 
exceed £550, or together with the subsidy £625, and the 
rental not to exceed I4s. a week.’ One of these houses was 
applied for by a man named Lang, who was told that the 
price was £550, but that he could not have it unless he also 
agreed to take various extras valued at £80. These included 
a tiled seullery floor in lieu of cement and a close-boarded 
fence. With this he unwillingly complied. In May, 1927, 
the defendants applied for and obtained assistance in respect 
of two other cottages. These they completed with the extras 
before any purchasers had applied for them, and sold respec 
tively at £650 and £672 13s. This action was brought to 
recover the three subsidies paid to the defendants. 

Mauacuam, J., in giving judgment, said that it had been 
argued for the defendants that the words “ selling price or 
value’ in the condition did not refer to the price at which 
the houses could be sold by the builder, that this was supported 
by s. 2 (4) of the Housing, &c., Act, 1923, and also that the 





conditions imposed by the local authority must be ejusdem 
generis with the conditions specified in the sub-section. His 
lordship considered that the sub-section was wide enough to 
cover the present condition. If the words did not impose a 
maximum price the whole provision would be rendered 
nugatory and the system reduced to a farce, since the builder 
would be able to take advantage of the housing shortage to 
charge extra and the working-classes would get no benefit. 
It had also been argued that this subsidy was a gift subject 
to a condition subsequent which was bad as being in restraint 
of alienation, but his lordship considered that the documents 
amounted to a contract under which the defendants agreed 
with the Council to perform the condition. Though a contract 
sought to be enforced by a corporation must be under its seal 
(Mayor, Aldermen and Citizens of Oxford v. Crow [1893] 3 Ch. 
535), this doctrine had no application where the contract had 
heen part performed as in this case. The plaintiffs must have 
judgment. 

CouNSEL: Grant, K.C., and Danckwerts ; 
and Mahaffy. 

Souierrors : Hdiwin Coe & Calder Woods, for R. W. Watson, 
of Burnham-on-Sea ; Ernest Bevin & Son. 


{Reported by FRANCIS H. Cowrer, Esq., Barrister-at-Law.] 


Dayne s, K.f ha 


High Court—King’s Bench Division. 
Gooding ». Benfleet Urban District Council. 
Lord Hewart, C.J., Talbot and Charles, JJ. 23rd February, 


LATING HouskBoA' Moorep vo River’ BANnk 
EXCLUSIVE OccUPATION OF MooRINGS AND GANGWAY 
RATEABLE HEREDITAMENT. 

This was an appeal by the Benfleet Urban District Council 
hy way of case stated from a decision of Essex Quarter Sessions. 
The respondent, Arthur Leonard Gooding, was the owner 
of a houseboat, the “* Maud,” moored in a creek of the River 

Thames at Benfleet, Essex. The appellants were the rating 

authority for the Urban District of Benfleet. On the 28th 

July, 1931, they made a proposal for the amendment of the 

valuation list for the district by the insertion in it of a 

hereditament described as “ mooring attached to the land 

5 ie respect of the respondent’s houseboat, the gross 

value being inserted as £8 and the rateable value as £5. On 

the 22nd August, 1931, the respondent gave notice of objection 
to the proposal, but the Assessment Committee determined to 
amend the valuation list by the insertion of the hereditament 
in question. The respondent then appealed to Quarter 
Sessions. Before them it was proved that, for the three 
previous years the “Maud” had been continuously moored 
in Benfleet Creek to five posts driven (not by the respondent) 
about 18 inches into the bank of the creek, and also anchored 
by two anchors in the bed of the creek. Access to the 
houseboat was by means of a wooden gangway resting on the 
soil of the bank and affixed to eight posts driven by the 
respondent into the soil of the bank and the bed of the creek. 
The owners of the bank of the creek were the London Midland 
and Scottish Railway Company, which had let the bank on an 
annual tenancy to one William Ward, at a rent of £15 a year, 
and he had placed on the bank parallel to and close to its 
edge duckboards for the use of the occupiers of the “ Maud ” 
and other houseboats moored in the creek. For three years 
the respondent had paid to Ward £1 a year for the right to 
walk along the duckboards to the houseboat, to moor to the 
posts, and to have access to the houseboat. The Quarter 

Sessions were satisfied that the respondent had the exclusive 

use of both the moorings and the gangway under an annual 

licence from Ward, but they found that the only person 
rateable in respect of the moorings Was Ward, and they 
therefore allowed the respondent's appeal. The urban 
district council now appealed 

Lord Hewarrt, C.J., said that the true inference from the 
facts of the case appeared to be that the respondent was in 
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exclusive occupation of the moorings and the gangway. PAG! 
" . . 7 Cadbury Brothers, Ltd. v. Sinclair (Inspector of Taxes) on os os 138 
Many cases had been cited, but the case decisive of the matter | County Borough of Gateshead (Barn Close) Clearance Order, 1931, Inre .. lz 
‘ . - *) ) Crosse (Croese vr. Crosse, n re ° es ee o* ** ee ee Lf 
was Cory v. Bristow (2 App. Cas. 262° 25 W.R. 383). where it  cheonleegg ob tah int - ; in + oe Be : .- 
was held by the House of Lords that the appellants who had Dodds, Alfred E., In re the Appeal of ; McManus, Jn re * -* “* 19 I 
‘ ‘ : Donovan and Another v. Union Cartage Company, Ltd. ee ne ‘i 30 
received permission from the Thames Conservancy to lay down Henry (Inspector of Taxes) v. Galloway : . 64 
> ' 3 Horniman v. Hornima ° 158 
mooring in the River Thar to which to attach a derrick ~ pees seat to mesoyay u int Vernon Colliery Company 157 
hulk to facilitate the unloading of coal, were liable to be rated Kleinwort, Sons & Co. v. Associated Automatic Machine Corporation, Ltd. .. lv 
London and North Eastern Railway Company v. Brentnall .. es wi 116 
us thev were to be treated as being In occupation ol “a part of Matthew E'lis Limited, Jn re > ce ate an iva - ae $2 
the soil and bed of the river That case showed that (Juarter alg ines & én Lid : : : i bn ss Sy 
Sessions were wrong in law Mould v. Mould ‘ : ° ; ae ee oe os _ 117 
a h , Owners of s.s. “ Anastasia”’ v. Ugleexport Charkow oe ee oe oe iz 
Tarnor and CHAR. JJ vreed, and the appeal was | Oxley, Inre .. i Se oo ie - ae we + 11 
1] al | “ee " ‘ t Partridge Jones and John Paton, Ltd. r. James a x oe oe 100 
anowed, no order being made as TO CO Prudential Assurance Co. v. Adelaide Electric Supply Co. ne ike “ 10 
Counsen: Roland Burrows, K.C., and Arthur Capewell for | Rex r. Beadell cok 158 
. tex vr. Manley.. a oe ee ° oe ee é* os 65 
the appellant Frederick Levy for the respondent tex v. Stringer _ i se at - os - wei 65 | 
‘ tex vw. Williar solkis se ° ee 0 os ee ee oe ; 
SOLICTTOR Lh wnes Lamb at Di usdale , sout hend on- sea : tone the > yo way - EN si Ne mei ee a ne zs | 
Slery Shingler (Inspector of Taxes) v. P. Williams and Sons .. e- ee ee 150 
; Shuttleworth v. Lecds Greyhound Association Ltd. and Others ia Pe 48 
Reported CHARLES CLAYTO Esq., Barrister-at-Law 8. Southern (Inspector of Taxes) v. A.B.; Same ve. A.B. Limited oe os 130 ‘ 
Stead Hazel and Co. v. Cooper aa . ne - i wa 11i 
\ Stevens & Sons v. Timber and General Mutual Accident Insurance Associa- 
. +2 . 
( ( ( ‘ y. eal. _, tion Limited as “ e , oe |e - 116 
ourt yf riminal pp a lrenchard, H., as Liquidator of The National United Laundries (Greater 
. = London), Ltd. v. H. P. Bennet (11.M. Inspector of Taxes) .. on = 833 
Rex . Disney. Walters’ Deed of Guarantee ; Walters’ *‘ Palm "’ Toffee Limited v. Walters,Inre 83 
, on é . Wesleyan and General Assurance Society v. Attorney-General ae ee Ts) 
Lord Hewart, C.J Avory and Talbot, JJ 3th February. White Sea Timber Trust, Limited v. W. W. North, Limited .. ee ee 30 
Wiggins (Inspector of Taxes) +. Watson's Trustees . 157 
CRIMINAL LAW Count ALLEGING OFFENCES IN THE ALTER- Woodfield Steam Shipping Co. Limited v. Bunge, Etc., Industrial of Buenos ‘ 
> Ayres ae ne ee ee oe ee ee o- ee 6 
NATIVE Bap ror Duriiciry—CoNnvicTiION QUASHED aid ; | 
Night PoacninG Act, 1828 (9 Geo, 4, ¢. 69), s. 1 | 
| ( 


This Wi the appeal agam t conviction hy Albert Disney 


who was charged at Leicestershire Se ions on the 3rd January, Parliamentary News. , 
1933. on an indictment containing three counts. The first il } 
Progress of Bills. 








count charged an offence unde 1 of the Night Poaching 
Act, TS28. and wa in the following terms: Albert Disney House of Lords. 
on the 13th dav of December in the vear 1932, in the County 
| ee ee Re ‘ hbits Austrian Loan Guarantee Bill, 
ot Leicester, uniawtully took or destroyer sees ol ra Hits, Read Third Time. [Sth March. 
in land at Croxton Kerrial occupied by the Belvoir Estates | Barking Corporation Bill. 
Limited. or was in the iid Jand by night with a gun net or Read Second Time. [Sth March. 
other instrument for the purpose of unlawfully taking or | ‘ — Scotland (Property and Endowments) Amendment 
’ oo e or rabbit 7 e . yu o , a — a 
destroying game or rabbi The appellant was found euilty Read First Time. !2nd March. 
on the first count. and not guilty on the seeond and third Doncaster Area Drainage Bill. 0 
counts, and wa entenced by the chairman to three vears’ ftead First Time. [7th March. Ii 
penal servitude The record was in the following form: Foreign Judgments (Reciprocal Enforcement) ill. a 
‘Verdict Cuilty to first + Nig] p ee Read Third Time. [7th March. \ 
Craret walny Ww coms gas s caching ” Housing (Financiakh Provisions) Bill. 
appellant now appealed, and the main ground of appeal was Read First Time. [7th March. P 
that the count in the indictment on which the appe llant was Indian Pay (Temporary Abatements) Bill. 
convicted was bad either for duphieity or uncertainty, in that Read First rime. : - [Sth March. V 
. rt : Ministry of Health Provisional Order (Buckingham and 
it charged two offences in the alternative . Oxford) Bill. eo 
Lord Hewarr, C.J... in giving the judgment of the court, Reported without Amendment. (7th March. 
aid that the count alleged two offences in the alternative, Ministry of Health Provisional Order (Chester and Lancaster) 
’ Bill. 
and the verdict was entered on the indictment as guilty a= fa 
: I “iy] Read First Time. } [7th March. 
to the first count Wit impossible to say of what the Ministry of Health Provisional Order (Eton Joint Hospital 
appellant had been convicted The court thought, therefore, District) Bill. 
that the appeal ought to bn illowed and the conviction quashed. Read First Time. {7th March. 
} ~ of ¥ ovisiong ) , ~4> i} 
It was very unfortunate that the precedent for this count Mini try of Health Provisional Order (Leek) Bill. 
aes ac hes rst] ; | Archbold’ Reported without Amendment. {7th March. 
appeared on p. 1392 0 e seth edition 0 PONNOIE'S | Ministry of Health Provisional Order (Rugby Joint Hospital al 
Criminal Pleading He was told by his brother Avory that District) Bill, as 
the italics which were in the old editions had been omitted, Reported without Amendment. 7th March. DP: 
but, at any rate, as it stood, the precedent was one of a count Ministry of Health Provisional Order (Taunton and District 
bial eae lif] Joint Llospital District) Bill. in 
which included two different offences. Reported without Amendment, (7th March. of 
CounseL: J.P. Stimson for the appellant KE. M. Ling Oxford Corporation Bill. th 
Mallison for the Crown. Read Second Time. Sth March. ar 
‘ ' a a Phaimacy and Poisons Bill 
SOLICITOI The Registrar of the Court of Criminal A ul; ; ts a ia 
i tag wepcnlh weg Vr _ Read Second ‘Time. [7th March. ty 
te Mirecto / ¢ Prosecutions, Road Traflic (Compensation for Accidents) Bill. sa 
[Reported by Cuartes CLaytos, Esq., Barristcr-at-Law.] Read Second Time. {7th March. res 
Tih 
+, ; > CACES nrevi ouse Of Commons. rie 
rTABLE OF CASES previously reported in Tou mmon bic 
current volume. Neri ultural Mark ting Bill. - to 
PAGt Read First Time. [6th March. 
Appeals of W. H. Cowburn and ¢ par, Ltd., Ins Alfred Bailey and Assurance Companies (Winding-Up) Bill. 
William Henry I dn y os Read Second Time. {6th March. 
Arcos, Limited r. 1 A. Kor nA ! ov “ 
Balden ¢. Shorter 138 Blind Voters Bill. 
Bonar Law Met il Trust v. Com f Inland Revenu 101 Read Second Time. |2nd March. 
=e — Proprietary Company, Limited v. Latham and Others 4 Doncaster Area Drainage (Re-Committed) Bill. 
irycet bry ° , > rh a e 
Burnett Steamship Co, Ltd Joint Da nd Black Sea Shipping Agenci 100 | Read Third Time. {6th March, 
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Evidence (Foreign. Dominion and Colonial Documents) Bill. 
Read Third Time. [6th March. 
liousing (Financial Provisions) Bill. 
Read Third Time. 
Indian Pay (Temporary Abatements) Bill. 


{6th March. 


Read Third Time. 7th March. 
Local Government (General Exchequer Contributions) Bill. 
Read Second Time. 7th March. 
Ministry of Health Provisional Order (Chester and Lancaster) 
Bill. 


Read Third Time. l3rd March. 

Ministry of Health Provisional Order (Eton Joint Hospital 
District) Bill. 

Read Third Time. j3rd March. 
Ministry of Health Provisional Order (Sheftield) Bill. 

Read First Time. l6th March. 
Private Legislation Procedure (Scotland) Bill. 

Read First Time. {2nd March. 
Protection of Animals (Amendment) (No. 2) Bill. 

Read First Time. lGth March. 
Summary Jurisdiction (Appeals) Bill. 


Read Second Time. srd March. 


Questions to Ministers. 
CORONERS. 

Mr. BRACKEN asked the Liome Secretary whether, in view 
of the discontent aroused by proceedings in coroners’ courts, 
he will appoint a Departmental Committee to review the 
powers and functions of coroners. 

Sir J. GiumMour: I am aware that from time to time the 
conduct of inquests by coroners has been the subject of 
criticism, but, as at present advised, L do not think it is 


by my hon. Friend. {2nd March. 








Rules and Orders. 


THE LAW OF PROPERTY (RESTRICTIVE COVENANTS DISCHARGI 
AND MODpiFICATION) RUlFs, 1933, DATED 17TH JANUARY 
1933. 

15 & 16 Geo. 5. ¢. 20. 9 & 10 Geo, 5. ¢. 57. In pursuance 
of section eighty-four of the Law of Property Act, 1925, the 
Reference Committee for England and Wales constituted 
under the Acquisition of Land (Assessment of Compensation) 
Act. 1919, hereby makes the following Rules: 

1. Short title.|}—These Rules may be cited as the Law of 
Property (Restrictive Covenants Discharge and Modification) 
Rules, 1933, and shall come into operation on the Ist day of 
March, 1933. 

2. Interpretation.|—-(1)In_ these 
otherwise requires : 

The expression ‘* the section ’’ means section eighty-four 
of the Law of Property Act, 1925 ; 

The expression * arbitrator ’’ means official arbitrator ; 

The expression * restriction ” means a restriction arising 
under a covenant or otherwise as to the user of any freehold 
land or of any leasehold land held for a term of more than 
seventy years of which at least fifty years have expired, ot 
the building thereon. 

52 & 53 Viet. c. 63. 2) The Interpretation Act, Iss89, 
applies for the purpose of the interpretation of these Rules, 
as 1t applies for the purpose of the interpretation of an Act ot 
Parliament. 

Se Method of mal, tiy applications. (1) W here a pe rsotk 
interested in any land aftected by a restriction is desirous 
of making an application under the section, he shall send to 
the Reference Committee a request for the selection of an 
arbitrator accompanied by the application in duplicate. 

(2) An application may be made by two or more persons 
jointly, whether the land in which they are interested is the 
same land or different parts of the land affected by the 
restriction. 

(3) The application shall state the extent to which, or the 
manner in which, the restriction is sought to be discharged o1 
modified, and the grounds on which such discharge or modifica 
tion is applied for, and shall contain particulars with respect 
to the following matters so far as known to the applicant : 

(a) the nature of the restriction ; 

(6) the land affected by the restriction ; 

(¢) the manner in which the restriction was imposed 
whether by covenant or otherwise, and the date of thi 
imposition thereof ; 

(d) the consideration for which the restriction Was 
imposed ; 


Rules, unless the context 





(e) the names and addresses of the persons entitled to 
the benefit of the restriction ; 

(f) the nature of the interests in virtue of which any such 
persons are entitled to the benefit of the restriction. 

(4) The request for the selection of an arbitrator and the 
application shall be in the forms set out in the Schedule to these 
Rules, or in forms to the like effect : and the partie ulars set 
out in the application shall, if so required by the Reference 
Committee, be verified by a statutory declaration, and where 
such verification is required the application shall not be 
deemed a valid application unless the requirement is complied 
with. 

1. Selection of official arbitrator (1) The 
mittee on receiving a requ st for the selectio io an arbitrator 
and a valid application shall. as soon as may be, proceed 
to select from the panel an arbitrator to deal with the case. 

(2) The Reference Committee shall, as soon as they have 
selected an arbitrator, send to him a copy of the application, 
and shall inform the applicant of the name and address of the 


Reference Com- 


person so selected. 

5. Determination of the notices to be given} The Arbitrator 
selected shall consider the application with a view to deter- 
mining whether any and what notices are to be given, and 
whether by way of advertisement or otherwise, to persons who 
appear to be entitled to the benefit of the restriction ; and 
may for this purpose require the applicant to furnish him with 
any documents or other information which he has in his power 
to furnish, and which the arbitrator may require for such 
purpose as aforesaid. 

i. Giving of notices and lodging of objections. (1) The 
applicant shall, on being required so to do by the arbitrator, 
give such notices by way of advertisement or otherwise as the 
arbitrator may direct and shall send to the Reference Com- 
mittee a certificate, in the form set out in the Schedule to these 
Rules or in a form to the like effect, that such directions have 
been complied with. 

(2) The notices shall require persons claiming to be entitled 
to the benefit of the restriction who object to the discharge on 
modification of the restriction proposed by the application, or 
claim compensation for the discharge or modification thereof, 
to send to the arbitrator and to the applicant within such 
time, not being less than fourteen days from the giving of the 
notices. as may be specified in the notices, any objections 
that they may have to the application, and the grounds 
thereof, and if they claim compensation for the discharge or 
modification of the restriction, the amount of the compensation 
claimed. 

(3) Objections and claims for compensation shall be in the 

form set out in the Schedule to these Rules, or in a form to the 
like effect. 
7. Fixing of time and place of hearing. The arbitrator 
shall as soon as practicable after the expiration of the time for 
lodging objections and claims for compensation fix a time and 
place tor the hearing of the application, and shall give notice 
thereof to the applicant and to every person who has duly 
lodged an objection or claim for compensation : 

Provided that 

(4) if no objections or claims for 
received by an arbitrator within the time allowed for the 
purpose, he may make an order in the terms of the 
application without any formal hearing : 

(6) the arbitrator may if, having regard to the interest of 

the applicant, it appears to him that the applicant is not a 

proper person to make an application, dismiss the application 

without a formal hearing. 

Ss, Power to direct service of additional notices. 1f. ime thee 
course of the hearing, it appears to the arbitrator that any 
person to whom no notice was given otherwise than by way 


. 
compensation are 


of advertisement is a person to whom specific notice of the 
application should be given, he may require the applicant to 
give notice to that person and adjourn the hearing for the 
purpose of aliowing such person to make an objection or a 
claim for compensation. 

- Reference of questions for de lermination by the court 
If, whether before or at the hearing, it appears to the arbitrator 
that a question arises 

(4) as to whether or not any land is aficcted by the 
restriction ; or 
(6) as to what, upon the true construction of any instru- 

ment purporting to impose the restriction, is the nature and 

extent of the restriction thereby imposed, or as to whether 

the same is enforceable, and, it so, by whom ; 
the arbitrator may require an application to be made to the 
court for the determination of the question in manner provided 
by subsection (2) of the section, and may adjourn the case 
pending the hearing of such question by the court. 

10, Enquiries of local authorities. if. whether before or 
at the hearing, it appears to the arbitrator that it is expedient 
to make enquiries of any local authority within whose 
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jurisdiction the land affected by the restriction is situate, he 
may direct such enquiries to be made as he thinks fit and 
may adjourn the case until the reply of the local authority 
has been obtained. 

ll. General provisions «as lo procedure. | Subject to the 
provisions of the section and of these Rules, the procedure 
before an arbitrator shall be such as, subject to any special 
directions of the Reference Committee, he may in his discretion 
think fit, and in particular the arbitrator may. subject to 
such directions as aforesaid, determine that in any case oral 
evidence shall be excluded. 

12. Power to select another official arbitrator. The Refer 
ence Committee may in the case of the death or the incapacity 
of the arbitrator originally selected, or if it is shown to the 
Committee that it is expedient so to do in any other case, 
at any time before the arbitrator has made his order, revoke 
the reference of the application to the selected arbitrator and 
select another arbitrator for the purpose of determining the 
application. 

13. Provisions as lo paymenl of prescribed fees, 1) There 


shall be charged in respect of an application, and in respect 
of a Certificate under Rule 6 (1) of these Rules. and in respect 
of the hearing before an arbitrator, such fees as are prescribed 
by Fees Rules made by the Reference Committee with the 
consent of the Treasury, in pursuance of the powers conferred 
on them by subsection (1) of the section, and such fees shall 
be collected in manner directed thereby. 

(2) Any application or certificate under these Rules which 
is not properly stamped in accordance with the foregoing 
provision shall be treated as invalid, and the order of the 
arbitrator shall not be issued by him unless and until it has 
been properly stamped in accordance with the said provision, 

11. Provisions as lo notices. Anv notice o1 other docu 
ment required or authorised to be sent to any person for the 
purpose of these Rules hall be deemed to have been duly 
sent if sent by post addressed to that person at his ordinary 


address, and the address of the Reference Committee for this 
purpose shall be 
Tht SECRETARY TO THE REFERENCE COMMITTER, 
Room 121, 
RoyAL Courts oF JUSTICE, 


STRAND, LONDON, W.C.2. 
1. Informalitic s nol necessarily to invalidate proceedings. 
Any failure on the part of any person to comply with the 
provisions of these Rules shall not render the proceedings or 


anything done in pursuance thereof invalid, unless the 
arbitrator so direct 
1, Provisions as to orders 1) Where bv the order a 


restriction is discharged in whole or in part or modified subject 
to the payment of any compensation awarded by the order, 
the order hall not so far as it affeets such discharge o1 
modification come into operation until the arbitrator by an 
endorsement on the order certifies that all the compensation 
has been paid or satisfied or discharged. 

(2) The arbitrator may by his order direct that the com 
pensation awarded shall be paid or satisfied or discharged 
within a specified time and that unless it is so paid or satisfied 





or discharged the order shall cease to have effect) on the 
expiration of the time spre ified. 

(3) The arbitrator may by his order direct that the com 
pensation awarded in respect of any land shall be paid into 
court, 

(4) If the arbitrator makes an order discharging in whole 
or in part o1 modifying a restriction the order shall be in the 
form set out in the Schedule to these Rules, or in a form to 
the like effect. 

17. The Law of Property (Restrictive Covenants Dis- 
charge and Modification) Rules, 1925,(*) are hereby revoked 
except that they shall apply in the case of all valid applications 
for the selection of an arbitrator under the Act received by 
the Reference Committee prior to Ist March, 1033, 

Hewart, C.J. 
Hanworth, M.R. 
C'. Gerald Eve, P.S.I. 
The Reference Committee for England 
and Wales under the Acquisition of 
Land (Assessment of Compensation) 
Act, I9Lo. 
Dated the [7th January, 1933. 
Schedule. 
FoRM OF REQUEST FOR SELECTION OF OFFICIAL ARBITRATOR. 
Section S4 of the Law of Property Act, 1925. 
Reauest foi selection of Off ial Arbitrator. 
To the Reference Committee, 





121, Royal Courts of Justice, Strand, London, W.C.2. | 

I (We), being the applicant(s) in the accompanying applica- 
tion, hereby request the selection pursuant to the above 
| 

*S.R. & O. 1925 (No. 1182) p. 873. | 


section of an ofticial arbitrator to hear and determine the 
accompanying application. 
ED aici cc ddekeesusd kun deeemes 
Ps tecces vetieeRhusccnnveuss 
Form oF APPLICATION FOR DISCHARGE (WHOLE OR PARTIAL) 
oR MopiricATION OF A RESTRICTION AS TO THE USER 
or LAND OR THE BUILDING THEREON. 
Section S84 of the Law of Property Act, 1925. 
I pplication for discharge (or modification) of a_ restriction 
affecting land. 
To the Official Arbitrator selected by the Reference Committee. 

[Dis Git vnnenkeekeaees ene being entitled to (here insert 
nature of interest) in (here describe land in which the applicant 
is interested)t which land is subject to a restriction of which 
particulars are set forth below hereby apply that the said 
restriction may be discharged wholly [for to the extent of (here 
state extent of discharge applied for)| [or may be modified by 
here state nature of modification applied for)|. 

And I (We) make this application on the ground that 
(here state the ground of the application, whether it falls within 
paragraph (a) or } aragraph (b) or / aragraph (c) of sub-section (1 ) 
of the above section). 

The following are the required particulars respecting the 
restriction : 

(a) The restriction (here state nature of restriction). 

(6) The land affected or alleged to be affected by the 
restriction is (here describe the land affected) being freehold 
land (or being leasehold land held for a term of more than 
seventy vears of which fifty years have expired). 

(c) The restriction was imposed (here state the manner. 
whether by covenant or otherwise, in which the restriction was 
imposed, and the date thereof). 

(7) The consideration for the restriction was [here state 
the nature and amount of consideration (if any))|. 

(e) The persons entitled to the benefit of the restriction 
are (here stale the names and addresses of such persons and the 
nature of the interests by virtue of which they are entitled to 
the benefil of the restriction). 


* Signed Trrrrrrreree eee eee 
Rec 6accedsetenweenwen 
FORM OF OBJECTION TO APPLICATION. 
Section S4 of the Law of Property Act, 1925. 
In the matter of an application made by. c.c ccc ccc c wees 


under the above section. 
NN i iar ak ea kta ae Official Arbitrator. 

I, being entitled to the benefit of the restriction to which 
the above application relates as being entitled to (here state 
nature of interest) in (here describe land in which objector is 
interested) hereby object to the said application being acceded 
to on the ground that (here state shortly grounds of objection) 
and in the event of the said restriction being discharged 
(or modified) [ claim that compensation should be paid to the 
a ge ee ee as the amount of the loss I and 
my successors in title will suffer thereby (or of the depreciation 
in the value of the said land occasioned thereby). 

IRIS Gini iatad. ere eta me adie w laiara 


FORM OF CERTIFICATE OF COMPLIANCE With DIRECTIONS 
OF OFFICIAL ARBITRATOR. 
Section 84 of the Law of Property Act, 1925. 
RENO DUO cc rsdckucvinese 
To the Reference Committee, 

121, Royal Courts of Justice, Strand, London, W.C.2. 

1 (We), being the applicant(s) herein hereby certify pur- 
suant to Rule 6 (1) of the Law of Property (Restrictive Coven- 
ants Discharge and Modification) Rules, 1933, that the notices 
of this application determined pursuant to Rule 5 of the said 
Rules have been duly given in form and manner directed by 
the Official Arbitrator selected. 


MD qtUdtidevuanadeeaueaadad aan 
Date a 
FORM OF ORDER. 
Section St of the Law of Property Act, 1925. 
In the matter of the application made by... cc. ccc cece under 


the ahove Section. 

I, being the Official Arbitrator selected by the Referenc 
Committee to hear and determine the above application, 
hereby order that the restriction (here state nature of restriction ) 
affecting (here describe land affected) being freehold land (or 
being leasehold land held for a term of more than seventy 

*If the application is signed by an agent, add “ by his (or their) 

tif there are more applicants than one the foregoing words should be repeated 
48 respects each applicant 


tIf the objection is signed by an agent, add “ by ....his agent.” 
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vears of which fifty years have expired) is hereby wholly 


discharged [or is hereby discharged to the extent of (here stat 
extent to which the restriction is discharged)| |or is hereby modified 
here state nature of modification)| subject to the payment on 
OF RRS GE ca cccccetccweee i Serer er to the 
person(s) hereinafter mentioned (or into Court) of the amount(s) 
hereby awarded to him (or them respectively), that is to say 


TO. cccoosccons Bec voroee Tr errre rs Bee eenes vee unless 
the amount(s) above awarded is (are) paid or satisfied or dis- 
charged on or before the said day of............ this Order 
shall cease to have effect from that date. 

PE... vuinckts bia en heen 
DG cc ictctevwensevesens Official Arbitrator. 


CERTIFICATE OF PAYMENT OR SATISFACTION OR DISCHARGE 
OF COMPENSATION. 
I hereby certify that all compensation payable under this 
Order has been paid or satisfied or discharged. 
RE « Skisadenhsentaceness 
Official Arbitrator. 
BO ceccekenteskeceeews 





THE LAW OF PROPERTY (RESTRICTIVE COVENANTS DISCHARGE 
AND MODIFICATION) FEES RULES, 1933, DATED FEBRUARY 3, 
1933, MADE BY THE REFERENCE COMMITTEE WITH THE 
CONSENT OF THE TREASURY UNDER SECTION 84 (4) OF THE 
LAW OF PROPERTY Act, 1925 (15 & 16 Gro, 5. c. 20). 

In pursuance of Subsection (4) of section eighty-four of the 
Law of Property Act, 1925, the Reference Committee for 
England and Wales, under the Acquisition of Land (Assess- 
ment of Compensation) Act, 1919.* with the consent of the 
Lords Commissioners of His Majesty’s Treasury, hereby make 
the following rules: 

1.—(1) These rules may be cited as the Law of Property 
(Restrictive Covenants Discharge and Modification) Fees Rules, 
19338. 

(2) In these rules the expression ‘‘ the Section’? means 
section eighty-four of the Law of Property Act.1925. 

2. On an application sent with a request for the selection of 
an arbitrator in accordance with paragraph 3 of the Law of 
Property (Restrictive Covenants Discharge and Modification) 
Rules, 1933.+ there shall be paid the fee of £5. 

3. On the certificate sent in accordance with paragraph 6 (1) 
of the aforesaid Rulest there shall be paid the fee of £5 5s. Od. 

!. The fees under the foregoing provisions shall be paid by 
means of stamps impressed on the application and = the 
certificate respectively.t : 

5. On an Order made by an Official Arbitrator under the 

section there shall be paid 

(a) if no compensation is awarded a fee of £10 10s. Od, 
and where the hearing before the arbitrator occupies more 
than one day, a further fee of £10 10s. 0d. for each day or 
part of a day after the first day. 

(6) where compensation is awarded, a fee calculated by 
reference to the amount of compensation awarded in 
accordance with the following scale : 


Amount of Compensation 


Awarded. Amount of Fee. 
Not exceeding £500 7 £10 10s. Od. 
Exceeding £500 but not C10 LOs. Od. with an addition 
exceeding £1,000, of £1 Is. Od. in respect of 


every £50 or part of £50 by 
which the amount awarded 
exceeds £500, 

Exceeding £1,000 but not {21 with an addition of 

exceeding £5,000, tl Is. Od. in respect of 

every £100 or part of £100 by 
which the amount awarded 
exceeds £1,000. 

Exceeding £5,000 i - {63 with an addition of 
{l is. Od. in respect of 
every £200 or part of £200 
by which the amount 
awarded exceeds £5,000 but 
not exceeding in any case 
£262 10s. Od. 

*9-10 G. 5. e. 57. 
tS.R. & O. 1933, No. 51. 

{The appropriate stamp must be impressed at the Inland Revenue Stamp 
Office, Room 6, Royal Courts of Justice, Strand, London, W.C.2. 

Applications and Certificates transmitted for stamping through the post must 
ve accompanied by a Money Order or cheque drawn to the order of the Commissioners 
of Inland Revenue for the amount of the fee payable. 

When stamped, the document transmitted will be delivered to the Secretary to 
the Reference Committee for acknowledgment and attention unless in any case the 
sender otherwise directs. 

All applications transmitted through the post must have annexed the prescribed 
form of Request for selection of Official Arbitrator together with a duplicate of the 
ipplication. 





In addition to the fee payable under the scale aforesaid 
there shall, where the hearing before the arbitrator in respect 
of any claim or matter referred to him occupies more than one 
day, be paid for each day or part of a day after the first day a 
further fee of £10 10s. Od. 

6. For the purpose of the foregoing provisions : 

Any time spent by the arbitrator in viewing any land 
which is the subject matter of the proceedings before him 
shall be treated as part of the hearing. A day shall be 
taken to be a working period of five hours. 

7. These Rules shall come into operation on the Ist day of 
March, 1933. 

The Law of Property Restrictive Covenants (Discharge and 
Modification) Fees Rules, 1925,* are hereby revoked except 
that they shall apply in the case of all valid applications for 
the selection of an arbitrator under the Act received by the 
Reference Committee prior to Ist March, 1983. 

Dated the 3rd day of February, 1933. 

Hewart, C.J. 

Hanworth, M.R. 

C. Gerald Ere, P.S.1. 
The Reference Committee for England 
and Wales under the Acquisition of 
Land (Assessment of Compensation) 
Act, 1919. 

Walter J. Womersley. 

Austin Hudson. 
Lords Commissioners of His Majesty's 

Treasury. 


*S.R. & O. 1925 (No, 1272) p. 879. 








Societies. 
The London School of Economics, 


THE INTERPRETATION OF THE WORKMEN'S 
COMPENSATION ACTS. 

Dr. W. A. Rosson lectured on this subject to the London 
School of Economics on the 28th February. Ile said that these 
Acts had excited more intense and persistent litigation than 
any other statute, largely because of the insurance system 
which had developed. The cause of the whole trouble was 
the wording of s. | of the Act of 1897, which allowed a workman 
to claim compensation for personal injury caused by accident 
arising out of and in the course of the employment. In spite 
of the repetition by countless judges of the opinion that the 
Act ought to be construed in a popular and straightforward 
manner, these simple words had given rise to thousands of 
cases. Lord Sankey especially, in Shotts lron Co. v. Fordyce 
[1930] A.C. 508, had protested against the construction of s. 1, 
through a vista of decisions on particular facts. The problem 
was obscured by the mass of case law in which it was 
submerged. 

* Accident’ had been at first conceived as something 
fortuitous and unexpected, and had excluded injury suffered 
while doing the ordinary work in the ordinary way. A difficulty 
had arisen when the injury was caused by a human agent : 
in Nisbet v. Rayne & Burn (1910) 2 K.B. 689, a cashier was 
robbed and murdered, and this was held to be an accident, 
as from his point of view the act was not premeditated. 
Similarly, in Trinn and Joint District School v. Kelly (1914 
A.C. 667, where a master in an industrial school was murdered 
by two pupils, Lord Haldane ruled that accident included 
any injury not expected or designed by the workman himself. 
In spite of vigorous dissent by Lord Dunedin, the decision 
had been adopted and had greatly widened the scope of the 
Acts. It had not, however, solved the problem of whether 
or not accident had to include an element of suddenness. 
In Ismay, Imrie v. Williamson |1908] A.C. 437, a stoker in a 
weak and emaciated condition had been killed by a ‘* sudden 
and unexpected "’ heat-stroke, and the death had been held 
accidental. On the other hand, in Piper v. Manchester Liners 
[1916] C.A., 2 K.B. 691, a stoker aboard ship in the Red Sea 
had died of heat-stroke after he had complained for four or 
five days, but had gone on working to help his mates; the 
injury was held not to be by accident. 

The ground of decision had later shifted from disputing the 
element of suddenness in accident to disputing whether the 
injury had arisen out of the employment. In Mitchinson v. 
Day Brothers (1913) 1 K.B. 603, a carter had been murdered 
by a drunken man; the injury was held not to be incidental 
to the employment of a carter even though he had been 
trying to prevent interference with his master’s property. 
By contrast, in Parker v. Federal Steam Navigation Co, (1926) 
134 L.T. 136, a stoker had been murdered by one of his mates, 
a negro, while at work ; held that the accident had arisen out 
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of the employme nt. which had brought the man into contact 


with a “ savage. undisciplined African.’ In Lee v. Brechkman 
(1928), 44 T.L.R. 235, an upholsterer’s porter was assaulted 
by a carman and lost an eye: the Court of Appeal dismissed 


his claim, as he had failed to show that his employment 
subjected him in a sper ial degree to risk of assault. 
(GFENERAL PERILS. 

Even greater difficulty had been found in deciding to what 
extent injuries resulting from general perils could be said to 
arise out of employment. \ man who had heen struck by 
lightning clearing out gulley had been excluded: a debt 
collector who had been killed by a German aircraft bomb in 
the street while at work had been he ld not to come within the 
Act, and the same decision had been reached in Allcock v. 
Rogers, VAR. 3824, 11 BW.OLC. 149, where a potman cleaning 
a brass plate outside a public-house had been killed by a bomb. 
The court had recognised in this case the ruling in Dennis v. 
While & Co. 38 TLR. 434, that if a workman were required by 
his duty to face street risks, he was protected if an accident 
arose from them. In the latter case Finlay, 1.0... speaking 
of injury by lightning, had said : 

It is very material to enquire whether the work involves 
special exposure to the danger of being struck, as in the 
case of exposure on a steeple or elevated scaffolding. 

In the leeturer’s view, this judgment exhibited an extra 
ordinary confusion of thought, for Lord Finlay had already 
expressly pointed out that the extent to which the workman 
had to face the risks of the streets was immaterial that any 
exposure was suflicient (per Buckley, L.J.. in) Pierce's Case, 
Ott, | K.B. 997). The House of Lords had confused the 
position in other cases by making the character and quality 
of the risk depend upon the frequency with which it oecurred. 
In Wlleockh v. Rogera, supra, the Hlouse of Lords had found 
no evidence of any special danger attaching to the spot 
where the man worked, and had been unable to say that the 
risk of being struck by a bomb was a street risk, in spite of 
evidence that practically all injuries received by the civil 
population from enemy aireraft had occurred in the street. 
The lecturer asked whether any better evidence of the danger 
of a place could be provided than the fact that a man had been 
killed there. 

General perils had been excluded) from the Acts until 
Lawrence v. Geord Vatthews, 41 T.LR. S12. when a com 
mercial traveller riding a motor-cevele had been killed by a 
tree which had fallen on him. The Court of Appeal had 
had to decide whether a general non-human peril could so 
spree ially affect a partir ular occupation as to make an accident 
arise out of the employment. Russell, L.0.. after a review 
of all the cases, had held that if an accident resulted from 
a risk which was a necessary incident to the work, it arose out 
of the « miploy ment, whether other members of the public faced 
the same risk or not; if a workman were injured from a risk 
to which everyone was subject but he more than others, he came 
within the Aet; if the risk causing the accident was not a 
necessary incident in the work, the employer was not liable 
but if the employment brought the workman to a particular 
spot which turned out to be a dangerous plac e sullicient causal 
relation existed to establish liability. An absurd distinetion 
had thus arisen between general perils of the streets and other 
general perils. The general doctrine of the dangerous plac 
was one of the most profoundly unsatisfactory and ill-thought 
out parts of workmen’s compensation law. 

The question of whether accident arose out of or in the course 
ol the employment mad been well defined by Lord Sumner 
in the question : Was it part of the injured person's employs 
ment to hazard, to suffer, or to do that which caused his 
mnyury 2 To ask whether the cause of the accident was 
within the sphere of the employment, or one of the ordinary 
risks of the employment, or reasonably incidental to the 
employment : or, conversely, was an added peril and outsids 
the sphere of the employment, were all different wavs ol 
asking whether it was part of his employment that the work 
man should have acted as he was acting, or have been in the 
position in which he was. That simple and straightforward 
dictum would have enabled the courts to avoid much sub 
sequent difficulty and hair-splitting. 

Dr. Robson also dealt with the relation of illness to injury, 
and with the provision of suitable employment. 


lhe Medico-Legal Society. 
THE HUMAN BLOOD GROUPS, 

Lord Rippers, the President, took the chair at a meeting 
of this society on the 24rd February. and Dr. S. C. Dyk 
delivered a lecture on the human blood groups. After 
describing how the human race was divided into four unequal 
groups according to the presence or absence in the blood of 
two specific inheritable characters, and how this discovery 





had heen forgotten until the war, he showed how the 
necessities of transfusion had made it necessary to perfect the 
technique of ascertaining the group to which an individual 
belonged in order to avoid doing serious harm to patients by 
injecting incompatible blood into their veins. The work of 
Hirszfeld and Hirszfeld towards the end of the war in Salonica, 
where the Allied armies had presented a conglomeration of 
human races uniaue in the bistory of the world, had shown 
that the proportion in which the groups were distributed in 
a given population constituted a racial character by which 
seven large races of mankind could be distinguished. 

The medico legal application of this know ledge, he explained. 
was twofold : in the identification of blood stains and in the 
determination of paternity. By modern biochemical methods 
it was possible to determine the group of a minute quantity 
of dried blood and even of an old bloodstain. Moreover, 
man’s group-specific characters were contained not only in 
his blood but also in most of his tissues and secretions, so 
that to determine his group it was not necessary to take a 
sample of his blood. It was, however, absolutely necessary 
for evidential purposes to use undoubted A and B sera oi 
high titre for matching the test samples. 

Owing to the fact that the characters determining the blood 
groups were hereditary, it was, he continued, possible to 
declare in certain cases, when paternity was alleged, that a 
certain man could not possibly be the father of a certain 
child. Besides the four classical groups, there existed two 
characters, also hereditary, which had been called M and N. 
These could not be detected In the blood itself, but only by 
the changes thev excited in the blood of a rabbit. into the ear 
of which a small quantity of the human blood was injected. 
The determination of these characters, in combination with 
that of the four classical groups, marked a considerable step 
towards a determination of individual blood distinctions. 
Another character, which had been called P. was still unde 
Investigation. 

\ short discussion followed. 


Institute for the Scientific Treatment of 
Delinquency. 
PUBLICITY AND CRIME, 

Dr. Pryns Hopkins took the chair at a meeting of this 
Institute, held at University College, on Srd March, and 
Mr. KINGSLEY MARTIN. editor of the “ New Statesman,” 
delivered a lecture on the relation of the press to crime. 
lie drew attention to the enormous popularity of crime as a 
subject of news. Ten million people, he said, spent a large 
part of Sunday reading highly sensational crime news in the 
Sunday papers, and as many more read it eagerly during the 
week. The basic instinets of humanity demanded adventure ; 
the detection and punishment of crime corresponded to 
hunting and human sacrifice. Human beings instinctively 
demanded a justice that wiped out so much crime by so much 
suffering. Crime as it was treated in the papers, with all the 
disgusting details discreetly revealed, wasimmensely attractive 
and constituted a large part of the education of the people, 
Its effects on morals and justice were deplorable. A man who 
committed a spectacular murder could be sure of getting a 
newspaper to pay for expensive counsel in’ exchange for 
permission to publish his life story. Cases like those of 
Wallace and Rouse showed how juries might be prejudiced by 
newspaper comment on the private life of an accused person 


between the preliminary hearing and the trial. Kach 
sensational crime, moreover, gave rise to a number ot 
titative crimes, The Tlouse of Lords, in debating the 
matter, had considered the suggestion that every kind ot 


publicity should be forbidden in murder cases. This, in the 
opinion of Mr. Martin, would be a mistake. It was important 
not only that justice should be done, but also that the public 
should know that it had been done. Magistrates already had 
discretion to exclude the Press from the hearing of serious 
charges, and there was no reason why the preliminary pro 
ceedings should be reported at all. The Lord Chief Justice 
had expressed strong condemnation of the practice of supplying 
from Seotland Yard details of an accused man’s past. 

\s a result of sensational reporting, the public acquired a 
totally distorted view of crime. Most persons, for instance, 
thought that the average murderer was hanged, whereas only 
asmall percentage were. It was a popular error to think that 
crimes of violence against the person were increasing : actually 
they were diminishing. The fallacy was partly due to the 
official classification, which included under the head of violent 
crimes house-breaking and shop-breaking, which had, in faet, 
increased, To illustrate how grossly the motor highwayman 
scare had been exaggerated, Mr. Martin quoted the statement 
of the Automobile Association that, with all its widespread 
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ystem of intelligence, it had not yet had reported to it a single 
venuine case of a motor hold-up on the road. 

The dramatic and sentimental attitude of the Press and 
public towards crime immensely handicapped its scientific 
study. In order to understand crime it was necessary to take 
an impartial and steady view, quite detached from emotion ; 
to consider the causes of crime and the best and least painful 
way of protecting society against a particular anti-social 
action. This was precisely the opposite of the view taken by 
the Press. The sharp antagonism between the two led to a 
very dangerous situation. The future of crime depended 
on which attitude prevailed, and the balance was heavily 
loaded against the scientific one. 


The Law Society. 
PRELIMINARY EXAMINATION. 

The following candidates (whose names are in alphabetical 
order) were successful at the Preliminary Examination held 
on the 15th and 16th February, 1933 : 

Colin Oliver Adams, Evelyn Lilian Adams, Levon Berdj 
\gazarian, Douglas Edward Thompson Argent, Lilian Mary 
Ashworth, Paul Abbott Baillon, Aubrey Baker, John Grahame 
Barker, Edwin Fred Barrett, Kenneth St. John Beaumont, 


Clifford Moss Beck, Thomas Colston Blagg, William Bolton, 
Thomas George Bond, Claude Alfred) Bradford, Cedric 
Humphrey Briggs, John Paterson Brodie, Thomas Barton 


Brown, William Alexander Coulson Browne, Thomas Harley 
Royston Campling, John Chambres, Lionel Francis Church, 
Ernest Hanby Clark, George John Clarke, Robert Anthony 
Cleaver, William Henry Cook, Kenneth Henry Crofton, 
Robert William Cubbidge. John Gregson Cumberlege,. Philip 
Meyer Davis, David George Dawkins, Leonard Hindle Dodd, 
Harry Duxbury, John Eastwood, Evan Glyn Evans, Peter 
Leigh Fell, Oswald Richard Giles, John William Glanfield, 
\ubrey Perey Goodwin, Derek Saxon Harrold, Wilfrid Chester 
Haworth, Roland George [ugh Higgs. Norman Davis Hodgson, 
John Grosvenor Hlorton, Frank Douglas Howarth, Basil 
Sydney Edward tluddle, Thomas Ewing Hulbert. Harold 
Robert Hutton, Alan ILyvslop, Eric Irvine, Russell Willan 
Jackson, John Frederick Johnson, Wilfred Kenelm Kilner, 
Arthur Leslie King, Keith Edward Kissack, Alfred Randolph 
Knage, Horace William Langdale, Derek Godfrey Leach, 
Arnold Robinson Lewis, William Edmund Littlewood, John 
Paterson Lockett, Clifford Dudley Lowings. Cecil Arthur 
Manners, John Murray Melville, Frederick Albert) Millichip, 
Kenneth Irwin Mitchell, Louis James Monahan, Alfred Dennis 
Murfin, Laurence John Oderbolz, John Lachlan Sutherland 
Oliver, John Ernest Peeling, William Humphrey Pickstone, 
John Edward Powell, Alfred John Vincent Ramage, George 
Arthur Robert: Richardson, John William Richardson, Francis 
llenry Ridd, Raymond Leonard Ringrose, Peter Allan Rippon, 
Robert Humphreys Roberts, William Edward Denis Rollinson, 
John Jessop Ryland, Peter Scott-Tucker, Gordon Patrick 
Kdwin Sealy, Louis Shaffner, John Atlay Shaftoe, EKdmund 
Morland Shewell, Aubrey Sidney-Wilmot, Audrey Joyce 
Simmonds, Reginald James Smith, John Stoker, Cyril James 
Shirley Stokes, Harry Chamberlain Sutton, James Denis 
Tattersall, Derrick Cooper Taylor, Thomas Thomas, Joseph 
Leslie Thorpe, Kenneth Leslie Titmuss, Agnes Margaret Wain, 
Richard Walters, Edward Rayner Drever Warburg, Henry 
Roughley Warburton, David Herbert Wardlaw, Sidney Harold 
Warnes, Clement Reginald Weaver, Francis Robert: Weaver, 
Arthur Reynolds Killingworth White, Birkett Bell Williams, 
William Eric Williams. Hlenry Womersley, Henry 
Derek Wood, Oliver Hleighes Woodforde, Stanley Perey 
Worker, Rex Wyeth. 

No. of Candidates, 220. 


Cieorge 
Passed, L141. 


The Hardwicke Society. 

An ordinary meeting of the Society was held in the Middle 
Temple Common Room on Friday, 3rd March. The President, 
Mr. Vyvyan Adams, M.P.. took the chair at 8.20 p.m. In 
public business, Mr. 1). Lyttleton moved: ** That this houss 
considers war is no longer inevitable.” Mr. G. Beaumont 
opposed. There spoke to the motion Mr. Stewart, Mr. Boyd 
Carpenter, Mr. Roskill, Mr. Stride (Ilon. Secretary), Mr. 
Barman, Mr. Newman Hall (lfon. Treasurer), Mr. Yahuda, 
Mr. Alexander, Mr. Wigan, Mr. MacColl, Mr. Bell and Prince 
Lieven, and the hon. proposer in reply. On a division the 
motion was lost by two votes. 


Law Students’ Debating Society. 

\t a meeting of the Society, held at The Law Society's 
Hall, on Tuesday, 7th March, 1938 (Chairman, Miss Hl. M. 
Cross), the subject for debate was: ‘* That the case of Hall 
V. Brooklands Auto Racing Club (1933) 1 K.B. 205, was wrongly 








decided.i Mr. R. Langley Mitchell opened in the affirmative. 
Mr. L. J. Frost opened in the negative. Mr. G. R. Hardy 
seconded in the affirmative. Mr. J. A. Dowding seconded in 
the negative. The following members also spoke: Messrs. 
Kk. M. Woolf. R. N. M. King, M. R. Hoare (Visitor) W. M. 
Pleadwell, P. W. Tliff. W. L. F. Archer. The opener having 
replied, and the Chairman having summed up, the motion 
was lost by six votes. There were twenty-one members 
and two visitors present. 


Solicitors’ Managing Clerks’ Association. 
‘ANNUAL GENERAL MEETING. 

This Association held its annual general meeting in the 
Court Room of The Law Society, on l6th February, with 
Mr. R. W. Everard, the retiring President. in the chair. 
Mr. Everard outlined the work of the Association and paid 
a warm tribute to the large and increasing amount of work 
performed by the voluntary officers. He welcomed Messrs. 
Blackburn, Parsons and Smith to the Council. On retiring, 
he was unanimously elected a vice-president. 

The annual report of the association shows that its work 
has been more active than ever. Seven lectures were delivered 
on various subjects by members of the Bar specialising in 
them: one of these. which was of especial value, dealt: with 
the New Procedure rules immediately on their introduction. 
It was delivered by Mr. F. W. Beney. with Mr. Justice Swift, 
supported by Mr. Justice Macnaghten, in the chair. The 
hall was crowded. The classes for students and junior clerks 
were better attended than in years past, and the library 
received many useful additions. Some 350 members, guests 
and friends attended the Festival Dinner, which was very 
successful. The summer outing was held at Hindhead as 
a change from several outings on the river. A party from 
the Bournemouth branch joined the London members at 
tea at the Huts Hotel. and the meeting was a most cordial 
one. A successful smoker was held at the Broad Street 
Station Restaurant in January. The Bournemouth branch 
is one of the greatest achievements of the Association in 
recent vears. Its membership is increasing: it has held 
some good lectures and has contributed the text of these, 
together with other useful matter, to The Gazette. 


University of London Law Society. 
ANNUAL DINNER. 

The Annual Dinner of the University of London Law Society 
was held at Kettner’s Restaurant on Wednesday, 22nd 
February. Among those present were: The President, James 
©. Hales, Esq... The Rt. Hon. Lord Justice Slesser, The Rt. 
ion. Sir Dunbar Plunket Barton, K.C., Sir Ernest) Pooley, 
M.A., LL.B., F. P. Schiller, Esq., K.C., The Dean of the 
Faculty of Laws, Professor Hl. Hl. Smith, M.A., The Hon. 
Secretary, Miss V. A. Braune, The Ilon. Treasurer, LL. L, 
Gower, Esq.,. Lady Melville, Sir Maurice Amos, T. J. F. Hobley. 
Esq. (a past President), Professor ILughes Parry. Professor 
Jolowicz, Llewellyn Davies, Esq., Jennings, Msq.. M. Gilbert, 
Esq. <A letter of regret for absence through parliamentary 
duties was read from Sir Ernest Graham Little, M.P. 

Lord Justice SLESSER, replying to the toast ‘* The Guests,” 
said that there was a function cast on lawyers to-day as never 
existed in the past. In this country people had been accus 
tomed to assume that the methods of law, which had been 
handed down through the ages were the best protection fer 
the State. and the individual. Those views were now challenged 
from every quarter, and they would find that more and more 
those principles of common law and equity, which had been 
assumed hitherto as a matter of course, would be challenged, 
questioned, and denied. They had a great obligation, there- 
fore, to maintain the principles of the law. 

Speaking of legal education, he emphasised the importance 
of co-operation between the academic and vocational sides of 
the study of the law. 

Mr. SCHILLER, replying to the toast of * The Legal Pro- 
fession,” said that those who would succeed at the bar must 
realise that it was a profession which demanded from them 
their life energy to the exclusion of everything else. It was 
a great profession. They might have many bitter experiences 
in it, which would form their character for the high duties 
they would have to undertake. They would suffer perhaps 
many disappointments by arguing with judges. who sometimes 
would not agree with them. Let them take comfort, however, 
in the words of a great judge, who said: ** Looking back on 
a long life, there are many cases which I lost but ought to 
have won, and many ‘cases which I won but ought to have lost, 
so on the whole justice was done.” (Laughter.) 

He said, speaking seriously, that as members of the legal 
profession they had a more important position than the public 
realised. The legal profession was one of the pillars of the 
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Mr. Bowker, Legal Secretary to the Law Officers of the 
Crown, has been appointed Remembrancer of the City of 
London. tle was called to the Bar by the Middle Temple in 
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Court is not sitting for the past year. 
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